
AMENDED SETTLEMENT AGREEMENT  

This Settlement Agreement (ÒAgreementÓ or ÒSettlement AgreementÓ) is entered 

into between plaintiff Ashley Salisbury (ÒPlaintiffÓ), on behalf of herself and all Class Members 

as defined herein, and defendant Hotwire, Inc. (ÒHotwireÓ or ÒDefendantÓ).  This Agreement 

supersedes the settlement agreement executed June 8, 2009. 

Defined terms in this Agreement shall have the meanings ascribed to them herein. 

I.  RECITALS  

1.1. On January 10, 2005, Bruce Deaton filed a complaint against Hotwire in 

the Superior Court of California, City and County of San Francisco, Case No. CGC-05-437631, 

alleging claims for, inter alia, unfair business practices under California Business and 

Professions Code sections 17200, et seq.; conversion; and imposition of a constructive trust 

(ÒDeaton ActionÓ). 

1.2. On January 13, 2005, Jana Sneddon filed a complaint against Hotwire in 

the Superior Court of California, City and County of San Francisco, Case No. CGC-05-437701, 

alleging claims for, inter alia, unfair business practices under California Business and 

Professions Code sections 17200, et seq.; conversion; and imposition of a constructive trust 

(ÒSneddon ActionÓ). 

1.3. On February 17, 2005, Plaintiff Ashley Salisbury filed a complaint against 

Hotwire in the Superior Court of California, City and County of San Francisco, Case No. CGC-

05-438781, alleging claims for, inter alia, unfair business practices under California Business 

and Professions Code sections 17200, et seq.; conversion; and imposition of a constructive trust 

(ÒSalisbury ActionÓ). 

1.4. On March 7, 2005, Defendant removed the Deaton, Sneddon and 

Salisbury Actions to the United States District Court for the Northern District of California.   
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1.5. In connection with this Litigation and for other reasons, Defendant has, 

over time, made various changes to its website terms and conditions and frequently asked 

questions, regarding the treatment of taxes and fees in connection with hotel reservations.  

1.6. On July 1, 2005, the Deaton, Sneddon and Salisbury Actions were 

remanded to the Superior Court of California, City and County of San Francisco.   

1.7. On August 8, 2005, the Court ordered that the Sneddon and Salisbury 

Actions be consolidated with the Deaton Action and that the consolidated case be titled “Deaton, 

et al. v. Hotwire, Inc.” 

1.8. On February 17, 2006, plaintiffs in the consolidated action filed a first 

amended complaint further alleging a breach of contract and a violation of the California 

Consumers Legal Remedies Act, California Civil Code, section 1770, et seq. 

1.9. On February 23, 2006, Plaintiff Deaton dismissed his complaint without 

prejudice. 

1.10. Plaintiffs in the consolidated action allege in the Litigation that Hotwire 

did not properly disclose on its website the nature and amounts of taxes and/or fees it charged to 

customers who made hotel reservations through the Hotwire Website.  

1.11. On March 15, 2007, the Court granted the motion for class certification 

filed by Plaintiffs.  The Court certified the following class of persons (the “Class”), the members 

of which are defined for purposes of this Agreement as “Class Members”: 

All persons who between January 10, 2001 and May 2, 2005 

(i) were residents of the United States, and  

(ii) contacted defendant Hotwire, Inc. through its website at 

www.hotwire.com in order to reserve hotel accommodations that were not part of 

a package arrangement as defined below, and  

(iii) received a price quote for such accommodations from defendant Hotwire, 

Inc. that specified a price for the accommodations plus an additional charge for 

“taxes and fees” or “taxes/fees” and  
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(iv) paid defendant Hotwire, Inc. for the accommodations plus the Òtaxes and 

feesÓ or Òtaxes/fees.Ó  

For the purpose of the Class, a Òpackage arrangementÓ is a reservation that includes hotel 

accommodations plus any other element of travel (such as airline tickets or a rental car), where 

the price for the hotel accommodations is not separately stated.  ÒPersonsÓ include natural 

persons, partnerships, and corporations.  Excluded from the Class were Hotwire, Inc. and its 

employees and agents, the Honorable Richard A. Kramer and his family, all governmental 

entities, and all persons who timely request exclusion from the Class.  The Court did not order 

that notice be sent to the Class.  The Court ruled that Plaintiff SneddonÕs claims were not typical 

of those of the class and appointed Plaintiff Salisbury to represent the class.  

1.12. Hotwire has denied and continues to deny all the allegations and claims 

asserted in the Litigation, including, but not limited to, the allegations described above.  Hotwire 

has denied and continues to deny all charges of wrongdoing or liability against it arising out of 

any of the conduct, statements, acts or omissions alleged, or that could have been alleged, in the 

Litigation.  Hotwire also has denied and continues to deny, inter alia, allegations that Plaintiff, 

the Class, or any other member of the Class has suffered damage or harm by reason of any 

conduct, statement, act or omission of Hotwire.  Hotwire further has denied and continues to 

deny that the Litigation should be treated as a class action, except for purposes of settlement. 

1.13. PlaintiffÕs Counsel conducted a thorough examination and investigation of 

the facts and law relating to the matters in the Litigation, including but not limited to engaging in 

discovery, both formal and informal, deposing Defendant through its corporate representatives, 

examining Hotwire documents, and requesting and receiving written discovery responses from 

Hotwire.   

1.14. The Parties engaged in an arms length mediation conducted by the 

Honorable Edward A. Infante (Ret.) at JAMS in San Francisco, California.  The Parties also 

engaged in additional mediation sessions before Judges Curtis A. E. Karnow and Richard A. 

Kramer.  Each of the terms set forth in this Agreement was reached through arms length 
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negotiations, including without limitation discussions that took place in connection with the 

Mediations.  The undersigned Parties agree, subject to approval by the Court, that the Litigation 

and the Released Claims shall be fully and finally compromised, settled and released on the 

terms and conditions set forth in this Agreement, and that other than as set forth in this 

Agreement, Plaintiff shall take nothing by her Complaint. 

1.15. PlaintiffÕs Counsel has analyzed and evaluated the merits of all PartiesÕ 

contentions and this settlement as it impacts upon all Parties and the Class Members.  Among the 

risks of continued litigation are the risks of succeeding at trial.  Plaintiff and PlaintiffÕs Counsel, 

after taking into account the foregoing along with the risks and costs of further litigation, are 

satisfied that the terms and conditions of this Agreement are fair, reasonable, adequate and 

equitable, and that a settlement of the Litigation is in the best interest of the Class Members. 

1.16. Hotwire, while continuing to deny all allegations of wrongdoing and 

disclaiming any liability with respect to any and all claims, considers it desirable to resolve the 

Litigation on the terms stated herein, in order to avoid further expense, inconvenience, and 

interference with its ongoing business operations, and to dispose of burdensome litigation, and 

therefore has determined that settlement of this Litigation on the terms set forth herein is in its 

best interest. 

1.17. This Agreement reflects a compromise between the Parties, and shall in no 

event be construed as or be deemed an admission or concession by any Party of the truth of any 

allegation or the validity of any purported claim or defense asserted in any of the pleadings in the 

Litigation, or of any fault on the part of Hotwire, and all such allegations are expressly denied.  

Nothing in this Agreement shall constitute an admission of liability or be used as evidence of 

liability, by or against any Party hereto. 

NOW, THEREFORE, in consideration of the covenants and agreements set forth 

herein, and of the releases of claims described below, the Parties agree to this settlement, subject 

to Court approval, under the following terms and conditions: 
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II.  DEFINITIONS  

2.1. ÒAdministrative ExpensesÓ means all costs, disbursements, and expenses 

incurred in the implementation of this settlement by the Claims Administrator including, but not 

limited to:  designing and developing the Settlement Website; Notification Costs; the costs of 

reviewing Class Member claims; the costs of arranging cash payments to Class Members entitled 

to recovery; taxes and tax expenses; and other reasonable fees and expenses of an agent to 

administer the settlement including, but not limited to, the Claim Administrator.  Administrative 

Expenses, however, shall specifically exclude any expenses incurred by Hotwire in the 

implementation of this settlement, including, but not limited to:  programming costs related to 

the implementation of this settlement; costs of collecting or transferring data to the Claims 

Administrator or calculating the value or amount of any Class MemberÕs claim(s); and the costs 

of making HotDollar payments to Class Members entitled to recovery.   

2.2. ÒAttorneysÕ Fees and ExpensesÓ means fees and expenses allowed by the 

Court that are sought and were incurred by PlaintiffÕs Counsel in the prosecution of the 

Litigation. 

2.3. ÒAgreementÓ means this Settlement Agreement, including all exhibits 

thereto. 

2.4. ÒClaims AdministratorÓ means an agent of PlaintiffÕs counsel or a 

qualified third-party retained for the dissemination of Class Notice and processing and 

fulfillment of claims in connection with this settlement. 

2.5. ÒClaim FormÓ means an online form in substantially the same form as 

Exhibit A hereto. 

2.6. ÒClaim PeriodÓ means the period beginning on the Notice Date and 

continuing for three (3) months thereafter or until thirty (30) days after Final Approval, 

whichever is later. 

2.7. ÒClass PeriodÓ means from January 10, 2001 through May 2, 2005. 



 

 6 

2.8. ÒClass NoticeÓ means the Court-approved forms of notice to Class 

Members, which will include notices in substantially the same form as Exhibits B1 (ÒSummary 

Published NoticeÓ), B2 (ÒLong Form NoticeÓ) and B3 (ÒSummary Email NoticeÓ) which will 

notify Class Members of the preliminary approval of the settlement, and scheduling of the Final 

Approval Hearing, among other things. 

2.9. ÒComplaintÓ means the first amended complaint filed in the Litigation on 

February 17, 2006, as described in section 1.8 above. 

2.10. ÒCourtÓ means the Superior Court of the State of California, City and 

County of San Francisco.  

2.11.  ÒEffective DateÓ means the latest of:  (i) the date of final affirmance on an 

appeal, the expiration of the time for a petition for review, or if review be granted, the date of 

final affirmance following review pursuant to that grant; (ii) the date of final dismissal of any 

appeal or the final dismissal of any proceeding on review; or (iii) if no appeal is filed, the 

expiration date of the time for filing or noticing an appeal from Final Approval. 

2.12.  ÒFinal ApprovalÓ means issuance of judgment, substantially in the form 

of Exhibit D, granting final approval of this Agreement as binding upon the Parties and Class 

Members who do not exclude themselves as provided below, which shall constitute a judgment 

respecting the Parties and Class Members who do not exclude themselves as provided below, 

within the meaning and for purposes of Code of Civil Procedure sections 577 and 904.1(a), and 

Rule 8.104 of the California Rules of Court. 

2.13.  ÒHotDollar CreditsÓ are non-transferrable credits, in U.S. currency, that 

can be used towards the purchase of any flight, car rental, hotel reservation or land package on 

the Hotwire Website.  Each HotDollar is equivalent to one U.S. dollar.  HotDollar Credits expire 

one year after the date of issuance.   

2.14. ÒHotwireÓ means Hotwire, Inc. 

2.15. ÒHotwireÕs CounselÓ means the law firm of Jones Day. 

2.16. ÒHotwire WebsiteÓ means www.hotwire.com. 
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2.17. ÒIncentive AwardsÓ means compensation for the PlaintiffÕs time and effort 

undertaken in and risks of pursuing this Litigation, including the risk of liability for the PartiesÕ 

costs of suit.  

2.18. ÒInterestÓ means the rate of return that would be earned if the Settlement 

Amount were deposited in the Vanguard Prime Money Market Fund for Institutional Shares, 

from the date of Final Approval until distribution or payment pursuant to the terms of this 

Agreement. 

2.19. The ÒLitigationÓ means Deaton, et al. v. Hotwire, Inc., California Superior 

Court, City and County of San Francisco, Case No. CGC-05-437631, including all of the 

consolidated cases. 

2.20. ÒLong-Form NoticeÓ means the notice attached hereto as Exhibit B2. 

2.21. ÒMediationsÓ means the mediation conducted by the Honorable 

Edward A. Infante (Ret.) at JAMS in San Francisco, California in person on August 11, 2008 and 

thereafter continuing by telephonic and written communications and the mediations conducted 

by the Honorable Curtis E. A. Karnow on December 12, 2008 and January 6, 2009 and by Judge 

Richard A. Kramer on March 17, 2009. 

2.22. ÒNotice DateÓ means the first day on which the Claim Administrator or its 

designee first emails or publishes notice of the pendency of the Litigation and proposed 

settlement as provided in section 5 of this Agreement. 

2.23. ÒNotification CostsÓ are the costs associated with sending, by electronic 

notice, the Summary Electronic Notice and publishing the Summary Published Notice.   

2.24. ÒPackageÓ or ÒPackage ReservationÓ means a reservation that includes 

hotel accommodations plus any other element of travel (such as airline tickets or a rental car) 

where the price for the hotel accommodations is not separately stated. 

2.25. ÒPartiesÓ means Plaintiff and Hotwire, collectively. 

2.26. ÒPartyÓ means any one of Plaintiff or Hotwire. 

2.27. ÒPlaintiffÓ means Ashley Salisbury. 
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2.28. ÒPlaintiffÕs CounselÓ means the law firms of Anderson & Karrenberg 

LLP, Gutride Safier LLP, Hulett Harper Stewart LLP, and Milberg LLP. 

2.29. ÒPreliminary ApprovalÓ means issuance of an order, substantially in the 

form of Exhibit C, granting preliminary approval of the settlement described in this Agreement. 

2.30. ÒQualifying ReservationÓ is any reservation for one or more hotel stays, 

other than a Package Reservation, as to which a Class Member contacted defendant Hotwire 

through the Hotwire Website and received a price quote for such accommodations from Hotwire 

that specified a price for the accommodations plus an additional charge for Òtaxes and feesÓ or 

Òtaxes/feesÓ and as to which the Class Member paid Hotwire for the accommodations plus the 

Òtaxes and feesÓ or Òtaxes/feesÓ during the Class Period. 

2.31. ÒReleased ClaimsÓ means the claims released as set forth in sections 8.1 

through 8.3 of this Agreement. 

2.32. ÒReleased PartiesÓ means Hotwire, all of HotwireÕs past and present 

officers, directors, agents, designees, servants, attorneys, employees, parents, subsidiaries, 

associates, divisions, affiliates, heirs, and all successors or predecessors in interest, assigns or 

legal representatives. 

2.33.  ÒService FeesÓ means, for any Qualifying Reservation, the total amount 

displayed in a line item on the website as Òtaxes and feesÓ or Òtaxes/feesÓ and charged to the 

customer, less the amount that Hotwire estimated, at the time the Qualifying Reservation was 

made, that Hotwire would pay to the hotel supplier for payment to governmental authorities. 

2.34. ÒSettlement AmountÓ means $5,490,000. 

2.35. ÒSettlement BenefitÓ means the benefits provided to Class Members as set 

forth in Part IV of this Agreement.  

2.36. ÒSettlement WebsiteÓ means the Internet website located at an Internet 

address as agreed upon by the Parties.   

2.37. ÒSummary Email NoticeÓ means the notice attached hereto as Exhibit B3. 



 

 9 

2.38. ÒSummary Published NoticeÓ means the notice attached hereto as Exhibit 

B1. 

2.39. ÒValid ClaimÓ means a claim for Settlement Benefits submitted in 

compliance with Part IV of this Agreement.   

III.  WEBSITE REVISIONS 

 
3.1. For two years following the Effective Date, Hotwire shall, by virtue of this 

Agreement, undertake as follows: 

(a) Certain sections of the Hotwire Terms of Use, following 

certain revisions negotiated as part of this settlement, shall state as follows: 

Payment 

All prices and amounts shown on this Site are in U.S. Dollars (USD), 
unless otherwise noted.  If a User submits a Hotwire Request for airline 
tickets, hotel rooms or other services, the User agrees that the total cost 
shown to the customer will automatically be charged to the credit card 
submitted by the User.  The total cost shown will include all taxes, 
charges, surcharges, shipping/handling and Hotwire Request resubmission 
or other fees.  Such amounts will be posted on this Site but will not be 
separately itemized.  Rather, all tax recovery charges, fees, charges, 
surcharges, shipping/handling and Hotwire Request resubmission or other 
fees will be presented together as ÒTax Recovery Charges and Fees.Ó 

You agree that your credit card will be charged for the full cost of your 
reservation upon submitting your booking request.  The cost of your 
airline ticket booking is the total of:  the indicated price per ticket which 
includes a tax recovery charge plus an additional amount for our service 
fees, including a booking fee.  The cost of your hotel booking is the total 
of:  the indicated nightly room rate multiplied by the number of days in 
your reservation, plus an additional amount for the tax recovery charges 
and our service fees.  The cost of your rental car booking is the total of:  
the indicated rental rate multiplied by the number of days in your 
reservation, plus an additional amount for the tax recovery charges and our 
service fees.  The cost of your package booking is the total of:  the 
indicated price per person multiplied by the number of travelers, plus an 
additional amount for the tax recovery charges and our service fees.  The 
tax recovery charge is assessed to recover the amount we pay to the 
vendor in connection with your reservation, including sales and use, 
occupancy, room tax, excise tax, value added and other similar taxes etc., 
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and the balance of the additional amount is a fee we charge in connection 
with the handling of your reservation.  Our service fee varies based on the 
amount and location of your reservation and can include variable fees and 
may be rounded up to the nearest dollar.  Additionally, the tax recovery 
charge is assessed on the nightly room rate that we pay to the vendor for 
the hotel room reservation, which may be less than the nightly room rate 
charged to the User. 

We are not the vendor collecting and remitting said tax to the applicable 
tax authorities.  The vendors bill all applicable taxes to us and we remit 
such tax directly to the vendor.  We are not a co-vendor associated with 
the vendor with whom we book or reserve our customerÕs travel 
arrangements.  Taxability and the appropriate tax rate vary greatly by 
location.  Our actual tax cost paid to the vendor may vary from the tax 
recovery charge, depending upon the rates, taxability, etc. in effect at the 
time of the actual use of the airline ticket, hotel, rental car, etc. customer. 

(b) Certain of HotwireÕs frequently asked questions on the 

Hotwire Website, following certain revisions negotiated as part of this settlement, shall 

state as follows: 

 
Are there any hidden charges, like taxes and fees, in your rates? 

With hotel reservations, the search results will show the base price (i.e., 
the nightly room rate before taxes and booking fees).  On the next page -- 
before you make any commitment to book -- you will see the total price 
including all taxes and booking fees. 

Please note that the nightly room rate charged to you may be higher than 
the amount Hotwire pays to the vendor.  Tax recovery charges are 
assessed only on the portion of the nightly room rate that Hotwire pays to 
the vendor for the hotel room reservation.   

In addition, please note that each hotel may also have its own charges - for 
example, parking, resort fees, convention fees, and energy charges.  You 
will be required to pay any such fees directly to the hotel (usually at 
check-out time).  Once you book a hotel reservation, we recommend that 
you contact your hotel directly to inquire about any additional charges. 

 

Does Hotwire guarantee the lowest hotel rate? 
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Yes.  WeÕve negotiated such incredible hotel Hotwire Hot Rates that we 
have a Low-Price Guarantee.  Within 48 hours of booking, if you find a 
lower price for your entire stay for an equivalent room type in the same 
hotel on the same dates, weÕll give you double the difference.  The Low 
Price Guarantee only pertains to the room rate exclusive of tax recovery 
charges and fees. 

The lower rate must be available for booking; some sites display rates that 
are not actually available when you try to book.  We do not guarantee that 
the total amount you pay Hotwire will be lower than the total amount you 
might pay elsewhere, factoring in tax recovery charges and fees.  Only one 
refund under the Low-Price Guarantee will be granted per household per 
six-week period. View the Low-Price Guarantee Terms and Conditions for 
more information. 

 

What is the Low-Price Guarantee? 

We work with our US and international hotel partners to get the best hotel 
rates.  And weÕre sure theyÕre the lowest prices youÕll find. 

Within 48 hours of booking, if you find a lower average nightly rate for 
the same: 

Hotel 

Travel dates 

Room type 

weÕll pay you double the difference between the rates. 

Things to know: 

The Low-Price Guarantee applies only to hotels booked on 
Hotwire.com. 

The lower rate you find must be available.  Some sites display 
rates that are not actually available when you try to book. 

Only one refund under the Low-Price Guarantee terms will be 
granted per household per six-week period. 

This Low Price Guarantee only pertains to the nightly room rate 
exclusive of tax recovery charges and fees.  We do not guarantee 
that the total amount you pay Hotwire will be lower than the total 
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amount you might pay elsewhere, factoring in tax recovery charges 

and fees. 

 

Low-Price Guarantee:  How it works 

Getting your refund is quick and hassle-free.  To submit a Low-Price 

Guarantee refund request: 

Visit the My Account section on Hotwire. 

After you’ve logged into your account, find the hotel booking 

eligible for a refund.  On the booking detail page, click the link in 

the Low-Price Guarantee box near the top of the page. 

Complete the request form, and submit the form. 

Once we receive your request, we will confirm the availability of the 

lower rate you found.  After verifying the lower rate, we will issue a 

refund in an amount equal to double the difference between your Hotwire 

average nightly rate and the lower average nightly rate.  Expect your credit 

within 10 business days.  The credit will be issued to the card you used for 

your Hotwire booking. 

Rates that are not available to the general public (including but not limited 

to AARP, AAA, group rates, corporate rates, convention rates) are not 

eligible for the Guarantee.  For further details, please see the Low-Price 

Guarantee Terms and Conditions. 

 

Low-Price Guarantee:  Terms and Conditions 

The Hotwire Low-Price Guarantee is available to anyone who books one 

or more room nights from Hotwire.  We will give you double the price 

difference if you find a lower total nightly rate for the same hotel and the 

same dates (based upon average cost for entire timeframe of hotel stay, 

excluding taxes, tax recovery charges and fees) from another source 

within 48 hours of your Hotwire booking. 

To submit a Low-Price Guarantee refund request, go to the “My Account” 

section.  After you’ve logged into your account, find the hotel booking 

eligible for the refund.  On the booking detail page, click on the link in the 

Low-Price Guarantee box near the top of the page. 

After you submit your request, you will know the outcome within three 

business days.  If Hotwire can confirm the availability of the lower rate, 
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your request will be approved, and Hotwire will issue you a refund in an 
amount equal to two times the difference between your stayÕs total 
Hotwire rate and the other lower rate.  If Hotwire cannot validate the 
lower rate, your request will be denied.  If a refund is issued, your original 
reservation will not be cancelled.  All refunds will be made within 10 
business days after Hotwire confirms the availability of the lower rate.  A 
credit will be issued to the card used for the Hotwire hotel booking. 

Only one refund under the Low-Price Guarantee will be granted per 
household per six-week period. 

In order to verify the other rateÕs availability, Hotwire may request 
additional information from you including, without limitation, the URL 
address reflecting the lower price or the name of the hotel representative 
that quoted the lower rate, and/or your address or contact information in 
order to confirm the availability of a refund during a given six-week 
period. 

The Low-Price Guarantee applies only to non-qualified rates available to 
the general public in the same hotel, on the same dates and for equivalent 
room types as the booking you made on Hotwire.  The Low-Price 
Guarantee does not apply to membership or corporate rates or special 
discounted rates including AAA, AARP, employee, military, government 
or convention rates.  The Low-Price Guarantee also does not apply to rates 
made available on Hotwire after your booking.  Employees (including 
their families and persons residing in the same household) of Hotwire 
hotel partners are not eligible. 

Hotwire reserves the right to modify the Terms and Conditions applicable 
to the Low-Price Guarantee on a prospective basis at any time and without 
notice. 

Hotwire shall make the final determination regarding your refund 
eligibility and the availability of a lower rate. 

In no event shall you receive refunds under the Low-Price Guarantee in 
excess of $1,000 per calendar year. 

Hotwire shall not be liable for the payment of any refunds under the Low-
Price Guarantee with respect to rates loaded in error by Hotwire or the 
hotel or any printing, typographical, administrative or technological errors 
in any materials relating to the Low-Price Guarantee. 

In the event of any dispute regarding the Low-Price Guarantee, the 
decisions of Hotwire shall be final and binding on all parties. 

Void where prohibited by law. 
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(c) Hotwire may, at its discretion and in good faith, modify the 

text set forth in the two previous subsections to make it consistent with any changes to its 

business practices, to increase its clarity, or to comply with a legal obligation or court 

order. 

IV.  ADDITIONAL SETTLEMENT BENEFITS AND CLAIMS ADMINISTRATION  

4.1. Every Class Member shall have the right to submit a claim for additional 

Settlement Benefits.  A claim shall be valid only if submitted on the Settlement Website pursuant 

to the procedures set forth herein. 

4.2. To make a claim, a Class Member shall, on the Settlement Website, 

provide (a) his, her or its name, current mailing address, and current email address (ÒClass 

Member Contact InformationÓ), (b) any other email address(es) and names used by the Class 

Member to make Qualifying Reservations, and (c) confirmation under penalty of perjury that, he, 

she, or it is a Class Member and, during the Class Period, made and paid at least one Qualifying 

Reservation while a resident of the United States.  The Settlement Website shall generate a 

completed claim form that the claimant may print. 

4.3. Class Members who submit a valid claim shall be entitled to receive either 

(a) a refund, in cash, of 25% of the amount of Service Fees paid for all Qualifying Reservations 

(ÒCash RefundÓ) or (b) a credit, in HotDollars, for 65% of the amount of Service Fees paid for 

each Qualifying Reservation (ÒHotDollar CreditÓ).   

4.4.   Pursuant to the terms and conditions set forth herein, Hotwire will make 

available the Settlement Amount (except for any amount reverted pursuant to section 4.5) to 

cover valid Cash Refunds, HotDollar Credits, Administrative Expenses, AttorneysÕ Fees and 

Expenses, and Incentive Awards, but only in accordance with the terms described in this 

Agreement.  When Cash Refunds become due to be paid under this Agreement, Hotwire shall 

pay to the Claims Administrator the total amount necessary to pay all valid Cash Refunds, plus 
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Interest.  Hotwire will pay directly, as they become due and payable under this Agreement, all 

Administrative Expenses, AttorneysÕ Fees and Expenses, and Incentive Awards.  The Settlement 

Amount shall be deemed to be subject to the custody and plenary jurisdiction of the Court until 

such time as the funds shall be distributed pursuant to this Agreement and/or further order of the 

Court, and shall not be deemed to be subject to the authority or control of Hotwire in any 

bankruptcy proceeding or subject to attachment by any of HotwireÕs creditors.  Any taxes 

imposed on the Settlement Amount and any fees relating to the banking, management, 

accounting, tax preparation or auditing of the Settlement Amount shall not be paid out of the 

Settlement Amount but shall be paid separately by Hotwire. 

4.5. After payment of all Administrative Expenses, AttorneysÕ Fees and 

Expenses, and Incentive Awards (subject to the cap set forth in section 6.3 below) and of all 

Interest due thereon as set forth in this Agreement, if the total of Cash Refunds plus HotDollar 

Credits exceeds the remaining balance of the Settlement Amount, then the amount of each Cash 

Refund and HotDollar Credit will be reduced pro rata.  If the total of all Administrative 

Expenses, Incentive Awards, AttorneysÕ Fees and Expenses, Cash Refunds, and HotDollar 

Credits is less than the Settlement Amount, the balance of the Settlement Amount shall revert to 

Hotwire. 

4.6. Plaintiff shall select and retain the Claims Administrator, subject to 

HotwireÕs approval, which shall not unreasonably be withheld.  The Claim Administrator shall 

be responsible for administering notice to the Class as described herein, the Settlement Website, 

the processing and evaluation of claims, and the payment of Cash Refunds.   

4.7. At its own expense, and no later than thirty (30) days after Preliminary 

Approval, Hotwire will provide the Claims Administrator, with a copy to PlaintiffÕs Counsel, a 

single, usable, electronic database table of information, to the extent it is available, for all 

persons who, according to HotwireÕs records, are or may be Class Members.  The database table 

shall show, for each Qualifying Reservation, to the extent it is available:  the email address used 

to make the reservation; the customerÕs first and last name; the credit card holderÕs first and last 
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name; the hotel guestÕs first and last name; the billing address, city, state, and zip code; the hotel 

name and city; the dates of purchase, scheduled arrival and scheduled departure; the number of 

rooms reserved; the total amount paid; the total Service Fees paid; the eligible cash refund 

amount (equal to 25% of the Service Fees paid), and the eligible HotDollar refund amount (equal 

to 65% of the Service Fees paid).  

4.8. Within thirty (30) days after the Effective Date, based on the information 

collected through the Settlement Website, and according to the terms of this Agreement, the 

Claims Administrator shall do the following: 

(a) determine the value of each Cash Refund or HotDollar Credit to be 

paid to each Class Member; 

(b) for all claims for Cash Refunds, mail a check to the Class Member 

at his/her/its current mailing address; and 

(c) for all claims for HotDollar Credits, provide Hotwire with an 

electronic database showing the name of the Class Member, the Class Member Contact 

Information, and the amount of HotDollars that the Class Member is entitled to receive.  

4.9. Within thirty (30) days of receiving the database described in paragraph 

4.8(c), Hotwire shall, at its own expense, send to each such Class Member an email showing the 

amount of HotDollars that the Class Member will receive, as well as the fact that the HotDollars 

expire one year after the date of the email.  The email shall also include instructions as to how 

the Class Member can use the HotDollar Credit (or any portion thereof) on the Settlement 

Website.  The email shall explain that if the Class Member uses his or her HotDollar Credit to 

make a reservation, any remainder of the HotDollar Credit will be available for the Class 

MemberÕs use until the HotDollars expire.  Class Members with HotDollar Credits shall be 

offered the same prices on the Hotwire Website as customers who do not have HotDollar Credits 

or who chose to pay in regular currency.  The costs of sending emails to Class Members who 

elect the HotDollar Credits, and of administering the use and redemption of HotDollar Credits, 

shall be borne separately by Hotwire and not by the Settlement Fund. 
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4.10. Should the Claims Administrator propose to reject any claim, the reasons 

for rejection shall be provided to the Parties upon request.  Any disputes between Plaintiff and 

Hotwire regarding claim administration or the payment of a claim shall be resolved by the Court.  

The Claims Administrator shall send an email to any Class Member whose claim was rejected in 

full, noting the reasons for rejection. 

V.  NOTICE 

5.1. Prior to the Notice Date, the Claim Administrator shall establish the 

Settlement Website, which shall contain the settlement notices attached hereto as Exhibits B1, 

B2 (included in HTML format with a clickable table of contents) and B3; a Contact Information 

page that includes address and telephone numbers for the Claim Administrator and the Parties; 

the Agreement; the motion for Preliminary Approval; the signed order of Preliminary Approval; 

and an electronic version of the Claim Form. 

5.2. As soon as reasonably practicable, but not later than forty-five (45) days 

following Preliminary Approval, the Claim Administrator will send the Summary Email Notice, 

in the form attached hereto as Exhibit B3, via electronic mail to each email address connected 

with a Qualifying Reservation in the Hotwire database. 

5.3. The Claim Administrator will arrange for one-time publication of the 

Summary Published Notice, not later than forty-five (45) days following Preliminary Approval, 

in USA Today.  The notice to be published shall substantially resemble the Summary Published 

Notice attached hereto as Exhibit B1. 

5.4. At least seven (7) days prior to the Final Approval hearing referenced in 

Part VII of this Agreement, the Claims Administrator shall certify to the Court that it has 

complied with the notice requirements set forth herein. 

VI.  ADMINISTRATIVE EXPENSES, ATTORNEYS’ FEES, EXPENSES, AND 

INCENTIVE AWARDS 

6.1. At or before the time of Final Approval, PlaintiffÕs Counsel may make an 

application to the Court for an award of AttorneysÕ Fees and Expenses.  If, after an award of 
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AttorneysÕ Fees and Expenses, PlaintiffÕs Counsel is required to incur additional expenses or 

perform additional work, including without limitation work on appeal, PlaintiffÕs Counsel shall 

have the right to apply for a supplemental award of AttorneysÕ Fees and Expenses, but all 

payments (including of HotDollars) by Hotwire, including any such supplemental award, shall 

not exceed the Settlement Amount.   

6.2. PlaintiffÕs Counsel may also make an application for payment of an 

Incentive Award to Plaintiff in the amount of $5,000, as compensation for the time and effort 

undertaken in and risks of pursuing this Litigation, including the risk of liability for the PartiesÕ 

costs of suit.  

6.3. The total of all AttorneysÕ Fees and Expenses, Incentive Awards, and 

Administrative Expenses shall not exceed $2,095,000.   

6.4. Within five (5) days of the Effective Date, Hotwire shall pay to PlaintiffÕs 

Counsel the amounts awarded as AttorneysÕ Fees and Expenses, plus Interest. 

6.5. Within five (5) days of the Effective Date, Hotwire shall pay to Plaintiff 

the amount awarded as an Incentive Award, plus Interest. 

6.6. PlaintiffÕs Counsel and Plaintiff agree that the denial, downward 

modification or failure to grant the request for attorneysÕ fees, expenses, or incentive awards 

shall not constitute grounds for modification or termination of the settlement. 

VII.  PROCEDURES FOR APPROVAL, OPT-OUTS, INTERVENTION, AND 
TERMINATION  

7.1. Settlement Approval.  As soon as practicable after the signing of this 

Agreement, Plaintiff shall move, with the support of Hotwire, for a Preliminary Approval order, 

substantially in the form of Exhibit C, preliminarily approving this Agreement and this 

settlement as fair, just, reasonable and adequate, approving Class Notice to the Class Members as 

described in Part V above, and setting a hearing to consider Final Approval of the settlement and 

any objections thereto. 
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7.2. Final Approval Order and Judgment.  At or before the hearing on Final 

Approval, Plaintiff, with the support of Hotwire, shall move for entry of an order of Final 

Approval, substantially in the form of Exhibit D, granting final approval of this settlement and 

holding this Agreement to be final, fair, reasonable, adequate, and binding on all Class Members 

who have not excluded themselves as provided below, and ordering that the settlement relief be 

provided as set forth in this Agreement, ordering the releases as set forth in Part VIII, below, and 

entering judgment in this case. 
 

7.3. Opt-Outs, Objections, and Requests for Other Relief.  The Summary 

Email Notice, Summary Published Notice, and Long Form Notice shall advise prospective Class 

Members of their rights:  (a) to forego the benefits of this settlement and pursue an individual 

claim; (b) to object to this settlement individually or through counsel; and/or (c) to request the 

opportunity to seek additional relief in this case.  If, within such time as is ordered by the Court 

and contained in the Summary Published Notice, Long Form Notice, and Summary Email 

Notice, any Class Member wishes to object to the settlement and/or to be heard, he, she or it 

must file a written notice of objection by the deadlines established by the Court and serve by 

mail the same upon HotwireÕs Counsel, and one of PlaintiffÕs Counsel.  Each such objection 

shall state the name, address, and telephone number of the Class Member, shall provide 

documents or statements under penalty of perjury sufficient to establish membership in the Class, 

and shall provide a detailed statement of any objection asserted, including the grounds therefor 

and reasons, if any, for requesting the opportunity to appear and be heard at the final approval 

hearing.  If, within such time as is ordered by the Court and contained in the Summary Published 

Notice, Long Form Notice, and Summary Email Notice, any Class Member wishes to seek other 

relief, such Class Member shall file and serve, in accordance with the California Code of Civil 

Procedure, upon one of PlaintiffÕs Counsel and HotwireÕs Counsel, his, her or its motion and all 

accompanying arguments and documents in support thereof.   
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7.4. If, within such time as is ordered by the Court and contained in the 

Summary Published Notice, Long Form Notice, and Summary Email Notice, any Class Member 

wishes to be excluded from this settlement, he, she or it may do so by submitting on the 

Settlement Website a valid request to opt out as described in the Long Form Notice.  If a Class 

Member elects to opt-out of this settlement, he, she or it shall not be permitted to object to this 

settlement or request any other relief.  The proposed Preliminary Approval order and Long Form 

Notice will provide that any Class Member wishing to object, seek other relief or opt-out who 

fails to properly or timely file or serve any of the requested information and/or documents will be 

precluded from doing so.  At least fifteen (15) days prior to the hearing on Final Approval, the 

Claims Administrator shall prepare a list of the names of the persons who, pursuant to the Class 

Notice described herein, have excluded themselves from the Class in a valid and timely manner, 

and provide that list simultaneously to HotwireÕs Counsel and PlaintiffÕs Counsel, and PlaintiffÕs 

Counsel shall file that list with the Court and simultaneously serve on HotwireÕs Counsel a copy 

of the list as filed.  Notwithstanding anything else contained in this Agreement, if more than five 

thousand (5,000) of the prospective Class Members opt out, then Hotwire may, at any time prior 

to the Final Approval hearing and at its sole discretion, notify PlaintiffÕs Counsel of its election 

to terminate this Agreement.   

7.5. Effect if Settlement Not Approved or Agreement is Terminated.  This 

Agreement was entered into only for purposes of settlement.  In the event that the Effective Date 

does not occur for any reason, including without limitation termination of this Agreement by 

Hotwire pursuant to section 7.4, then no AttorneysÕ Fees and Expenses or Incentive Awards 

whatsoever shall be awarded or payable to PlaintiffÕs Counsel or Plaintiff, but all Administrative 

Expenses actually incurred must still be paid to the Claims Administrator by Hotwire.  

Furthermore, no term or condition of this Agreement, or any draft thereof, or discussion, 

negotiation, documentation, or other part or aspect of the PartiesÕ settlement discussions shall 

have any effect, nor shall any such matter be admissible in evidence for any purpose in the 

Litigation, or in any other proceeding; the litigation may continue as if the settlement had not 
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occurred; and any order conditionally certifying or approving certification of a Class shall be 

vacated.  Within seven (7) days after a determination that the Effective Date will not occur, the 

CourtÕs custody and plenary jurisdiction over the Settlement Amount shall cease.  Hotwire will 

be responsible for paying any Administrative Expenses then due and owing. 

7.6. Confidentiality.  The Parties agree that all drafts, discussions, negotiations, 

documentation or other information prepared in relation to this Agreement and the PartiesÕ 

settlement discussions shall be treated as strictly confidential and may not, absent a court order, 

be disclosed to any person other than the PartiesÕ counsel and only for purposes of the Litigation. 

VIII.  RELEASES 

8.1. Nature of Release.  The obligations incurred by Hotwire pursuant to this 

Agreement shall be a full and final disposition and settlement of all claims, actions, suits, 

obligations, debts, demands, rights, causes of action, liabilities, controversies, costs, expenses, 

and attorneysÕ fees which actually were, or could have been, asserted in the Litigation, related to 

the subject matter of the Litigation, subject to the provisions of sections 8.2 and 8.3 below. 

8.2. Release re Plaintiff and Released Parties.  Upon Final Approval, Plaintiff 

(for purposes of this section 8.2, Plaintiff shall include her assignors, predecessors, successors, 

assigns and members of her family) on the one hand, and the Released Parties on the other hand, 

shall mutually release and forever discharge each other from and shall be forever barred from 

instituting, maintaining, or prosecuting: 

(a) Any and all claims, liens, demands, actions, causes of action, 

obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or 

otherwise, that actually were, or could have been, asserted in the Litigation, based upon any 

violation of any state or federal statutory or common law or regulation, and any claim arising 

directly or indirectly out of, or in any way relating to, the claims that actually were, or could 

have been, asserted in the Litigation, that Plaintiff on the one hand, and the Released Parties on 

the other hand, have had in the past, or now have, related in any manner to HotwireÕs products, 
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services or business affairs or the prosecution of this lawsuit by any named plaintiff or PlaintiffÕs 

Counsel; 

(b) Any and all other claims, liens, demands, actions, causes of action, 

obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or 

otherwise, that Plaintiff on the one hand, and Released Parties on the other hand, have had in the 

past or now have, related in any manner to HotwireÕs products, services or business affairs, or 

the prosecution of this lawsuit by any named plaintiff or PlaintiffÕs Counsel, or otherwise.  

Plaintiff and Hotwire expressly understand and acknowledge that it is possible that unknown 

losses or claims exist or that present losses may have been underestimated in amount or severity.  

Plaintiff and Hotwire explicitly took that into account in entering into this Agreement, and a 

portion of the consideration and the mutual covenants contained herein, having been bargained 

for between Plaintiff and Hotwire with the knowledge of the possibility of such unknown claims, 

were given in exchange for a full accord, satisfaction, and discharge of all such claims.  

Consequently, Plaintiff and Hotwire expressly waive all provisions, rights and benefits of 

California Civil Code section 1542 (and equivalent, comparable, or analogous provisions of the 

laws of the United States or any state or territory thereof, or of the common law).  Section 1542 

provides: 

ÒA general release does not extend to claims which the creditor does not know or 

suspect to exist in his favor at the time of executing the release, which if known 

by him must have materially affected his settlement with the debtor.Ó 

(c) Each and every term of this section shall be binding upon, and 

inure to the benefit of Plaintiff and the Released Parties, and any of their successors and personal 

representatives, which persons and entities are intended to be beneficiaries of this section. 

8.3. Release re Class Members and Released Parties.  Upon Final Approval, 

the Class Members (except any such person who has filed a proper and timely request for 

exclusion from the Class) shall release and forever discharge the Released Parties from and shall 

be forever barred from instituting, maintaining, or prosecuting: 
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(a) Any and all claims, liens, demands, actions, causes of action, 

obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or 

otherwise, that actually were, or could have been, asserted in the Litigation on behalf of Class 

Members, related in any manner to the alleged conduct of Hotwire that gave rise to or is the 

subject of the Litigation. 

(b) With respect to the released claims set forth in subsection 8.3(a), 

each Class Member shall be deemed to have waived and relinquished, to the fullest extent 

permitted by law, the provisions, rights and benefits of California Civil Code section 1542 (and 

equivalent, comparable, or analogous provisions of the laws of the United States or any state or 

territory thereof, or of the common law).  Section 1542 provides: 

ÒA general release does not extend to claims which the creditor does not know or 

suspect to exist in his favor at the time of executing the release, which if known 

by him must have materially affected his settlement with the debtor.Ó 

(c) Each and every term of this section shall be binding upon the Class 

Members and any of their successors and personal representatives, and inure to the benefit of the 

Released Parties, and any of their successors and personal representatives, which persons and 

entities are intended to be beneficiaries of this section.  

8.4. Effectuation of Settlement.  None of the above releases include releases of 

claims to enforce the terms of the settlement. 

8.5. No Admission of Liability.  This Agreement reflects, among other things, 

the compromise and settlement of disputed claims among the Parties hereto, and neither this 

Agreement nor the releases given herein, nor any consideration therefor, nor any actions taken to 

carry out this Agreement are intended to be, nor may they be deemed or construed to be, an 

admission or concession of liability, or the validity of any claim, or defense, or of any point of 

fact or law (including but not limited to matters respecting class certification) on the part of any 

Party.  Neither this Agreement, nor the fact of settlement, nor the settlement proceedings, nor 

settlement negotiations, nor any related document, shall be used as an admission of any fault or 
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omission by the Released Parties, or be offered or received in evidence as an admission, 

concession, presumption, or inference of any wrongdoing by the Released Parties in any 

proceeding, other than such proceedings as may be necessary to consummate, interpret, or 

enforce this Agreement. 

IX.  ADDITIONAL PROVISIONS  

9.1. Best Efforts.  The PartiesÕ counsel shall use their best efforts to cause the 

Court to give Preliminary Approval to this Agreement and settlement as promptly as practicable, 

to take all steps contemplated by this Agreement to effectuate the settlement on the stated terms 

and conditions, and to obtain Final Approval of this Agreement.  In the event that the Court fails 

to enter the Preliminary Approval order or fails to grant Final Approval (or enters any order that 

increases the cost or burden to Hotwire beyond what is set forth in this Agreement), PlaintiffÕs 

Counsel and HotwireÕs Counsel shall endeavor, consistent with this Settlement Agreement and 

their professional responsibilities, to resolve any issues identified by the Court.  

9.2. Change of Time Periods.  The time periods and/or dates described in this 

Agreement with respect to the giving of notices and hearings are subject to approval and change 

by the Court or by the written agreement of PlaintiffÕs Counsel and HotwireÕs Counsel, without 

notice to Class Members. 

9.3. Time for Compliance.  If the date for performance of any act required by 

or under this Agreement falls on a Saturday, Sunday or court holiday, that act may be performed 

on the next business day with the same effect as if it had been performed on the day or within the 

period of time specified by or under this Agreement. 

9.4. Governing Law.  This Agreement is intended to and shall be governed by 

the laws of the State of California, without regard to conflicts of law principles. 

9.5. Entire Agreement.  The terms and conditions set forth in this Agreement 

constitute the complete and exclusive statement of the agreement between the Parties hereto 

relating to the subject matter of this Agreement, superseding all previous negotiations and 

understandings, and may not be contradicted by evidence of any prior or contemporaneous 
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agreement.  The Parties further intend that this Agreement constitutes the complete and exclusive 

statement of its terms as between the Parties hereto, and that no extrinsic evidence whatsoever 

may be introduced in any agency or judicial proceeding, if any, involving this Agreement.  Any 

modification of the Agreement must be in writing signed by PlaintiffÕs Counsel and Hotwire. 

9.6. Advice of Counsel.  The determination of the terms of, and the drafting of, 

this Agreement have been by mutual agreement after negotiation, with consideration by and 

participation of all Parties hereto and their counsel.  The presumption found in California Civil 

Code section 1654 that uncertainties in a contract are interpreted against the party causing an 

uncertainty to exist is hereby waived by all Parties. 

9.7. Binding Agreement.  This Agreement shall be binding upon and inure to 

the benefit of the respective heirs, successors and assigns of the Parties hereto. 

9.8. No Waiver.  The waiver by any Party of any provision or breach of this 

Agreement shall not be deemed a waiver of any other provision or breach of this Agreement. 

9.9. Execution in Counterparts.  This Agreement shall become effective upon 

its execution by all of the undersigned.  The Parties may execute this Agreement in counterparts 

and/or by fax or electronic mail, and execution of counterparts shall have the same force and 

effect as if all Parties had signed the same instrument. 

9.10. Extensions of Time.  The Parties reserve the right, by agreement and 

subject to the CourtÕs approval, to grant any reasonable extension of time that might be needed to 

carry out any of the provisions of this Agreement. 

9.11. Enforcement of this Agreement.  The Court shall retain jurisdiction to 

enforce, interpret, and implement this Agreement. 

9.12. Notices.  All notices to the Parties or counsel required by this Agreement, 

shall be made in writing and communicated by mail and fax or email to the following addresses: 

If to Plaintiff or PlaintiffÕs Counsel: 

Seth Safier, Esq. 
Gutride Safier LLP 
835 Douglass Street 
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San Francisco, CA  94114 
Telephone:  (415) 336-6545 
Fax:  (415) 449-6469 
Email:  seth@gutridesafier.com 

If to Hotwire or its counsel: 

James P. Karen, Esq. 
Jones Day 
2727 N. Harwood Street 
Dallas, Texas  75201 
Telephone:  (214) 969-5027   
Fax:  (214) 969-5100   
Email:  jkaren@jonesday.com 
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EXHIBIT AÑ CLAIM FORM 

Deaton v. Hotwire Class Action Settlement 

Claim Form Ð Page 1 of 4 

Instructions: 

To make a claim under the Settlement, please provide the following information.  All fields are 
required.  All information will be kept private to the Court, the Claims Administrator and the Parties 
in this case.  It will be used only for this Settlement. 

 

First Name: _________________ Last Name:_____________________ 

Current Email Address: ____________________________________ 

Re-enter Current Email Address: ____________________________________ 

Mailing Address: _________________________________________________ 

Mailing Address Line 2: __________________________________________ 

City_______________ State [Dropdown]  Zip Code___________________ 

 

Please read and certify the following: 

 [  ] I certify under penalty of perjury that: 

(a) between January 10, 2001 and May 2, 2005, while I was a resident of the United States, I 
made and paid for one or more reservation(s) for hotel accommodations on www.hotwire.com.  

(b) the reservation(s) included a specified price for the hotel accommodations, plus a 
separately specified additional charge for Òtaxes and feesÓ or Òtaxes/fees,Ó  

(c) the reservation(s) were not part of a Package Arrangement, that is, they did not include 
any other element of travel (such as airline tickets or a rental car), or if they did include other 
elements of travel, the price for the hotel accommodations was separately stated; and  

(d) I am not an employee or agent of Hotwire, Inc.; I am not a member of Judge Richard A. 
KramerÕs family; and I am not a governmental entity. 

 

 



EXHIBIT AÑ CLAIM FORM 

 [CONTINUE button] 

[Validation this page: 
¥ All fields except Mailing Address Line 2 complete 
¥ Checkbox  [  ] is checked 
¥ Email address is in form XXX@YYY.ZZZ where ZZZ is recognizable extension 
¥ Email addresses match 
¥ Zip code and state match 



EXHIBIT AÑ CLAIM FORM 

Claim Form  

Page 2 of 4 

If you used any other email addresses besides [Current Email Address] to make hotel reservations on 
Hotwire between January 10, 2001 and May 2, 2005, please enter them here.  Your claim will be 
processed only for the email addresses that you provide to us: 

 

Email 2:________________ Reenter Email 2: ______________________ Delete? 

Email 3:________________ Reenter Email 3: ______________________ Delete? 

Add?   

[BACK button] [CONTINUE button] 

 

[Logic this page:  ÒDeleteÓ eliminates the line. 

ÒAddÓ creates a new line for Email 3, Email 4, etc.  

[Validation this page: 
¥ Email address is in form XXX@YYY.ZZZ where ZZZ is recognizable extension 
¥ Email addresses match 

 



EXHIBIT A—CLAIM FORM 

Claim Form  

Page 3 of 4 

 

I want my claim paid in: 

( ) Cash refund of 25% of the Service Fees* I was charged for each hotel reservation.   

() HotDollar credit equal to 65% of the Service Fees* I was charged for each hotel reservation.  I 

understand that HotDollars can be used only towards future purchases on www.hotwire.com.  I 

understand that HotDollars can be used for one year from date of issuance.   

*“Service Fees” means the total amount displayed as “taxes and fees” or “taxes/fees” and charged to 

the customer, less the amount expected to be paid by Hotwire to the hotel supplier for payment to 

governmental authorities. 

 

[BACK button] [CONTINUE button] 

  

 

[Validation this page: 

One of the radio buttons is selected.  (At outset, neither button should be selected.) 



EXHIBIT AÑ CLAIM FORM 

Claim Form  

Page 4 of 4 

Please confirm the information you provided and submit your claim: 

 

Name: [FIRST_NAME] [LAST_NAME] 

Address: [ADDRESS] 

 [ADDRESS_LINE_2 if applicable] 

 [CITY], [STATE] [ZIP]  

Current Email Address [EMAIL] 

Other Email Addresses:  [EMAIL 2, EMAIL 3, etc.] 

Claim Type:  ÒCash RefundÓ or ÒHotDollar CreditÓ 

 

Once you press the submit button, 
your claim cannot be changed. 

[BACK button] [SUBMIT CLAIM button] 

 

 



EXHIBIT AÑ CLAIM FORM 

Claim Form Confirmation [Page 5] 
 

Thank you for submitting your claim in the Deaton v. Hotwire Class Action Settlement. The 
information you submitted is shown below. 

Name: [FIRST_NAME] [LAST_NAME] 

Address: [ADDRESS] 

 [ADDRESS_LINE_2 if applicable] 

 [CITY], [STATE] [ZIP]  

Current Email Address [EMAIL] 

Other Email Addresses:  [EMAIL 2, EMAIL 3, etc.] 

Claim Type:  ÒCash RefundÓ or ÒHotDollar CreditÓ 

[If claim is for Cash Refund]  After the Effective Date of the Settlement, if your clam is verified, you 
will receive a check by mail for your cash refund.  The cash refund will equal 25% of the service 
fees you paid Hotwire in connection with your reservations, plus Interest.   

 [If claim is for HotDollar Credit]  After the Effective Date of the Settlement, if your clam is 
verified, you will receive further instructions about the amount of HotDollars you have been 
awarded and how to use them.  The HotDollar credit will equal 65% of the service fees you paid 
Hotwire in connection with each of your reservations.   

[For both types of claims] If more claims are submitted than the agreed-upon amounts than can be 
paid in the settlement, the value of each claim will be reduced pro rata.  The Effective Date will 
occur only after the settlement is finally approved and any appeals are resolved.  For further 
information, please review the other documents on this website, and please check back at this 
website for updates. 

You may print a copy of this page for your records.  An email confirmation will also be sent to the 
email address you provided above. 



EXHIBIT AÑ CLAIM FORM 

Email Confirmation 

 

Email confirmation should be identical to Claim Form Confirmation Page except: 

¥ Delete ÒYou may print a copy of this page for your records.  An email confirmation will also 
be sent to the email address you provided as shown above.Ó 
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EXHIBIT B1 Ð SUMMARY PUBLISHED NOTICE Ð Page 1  

NOTICE TO PERSONS WHO PURCHASED A HOTEL RESERVATION ON 
WWW.HOTWIRE.COM FROM JANUARY 10, 2001 TO MAY 2, 2005  

A proposed class action settlement may affect you.  A hearing has been scheduled in San 
Francisco Superior Court to approve the settlement.  Under the settlement, you may have the 
right to make a claim for either cash or HotDollars.  A ÒHotDollarÓ is equivalent to one U.S. 
dollar in value when used for any future flight, car rental, hotel reservation or land package on 
www.hotwire.com (the ÒHotwire WebsiteÓ).  HotDollars expire one year after the date of 
issuance.  You also may choose to exclude yourself from the settlement.  Alternatively, you may 
file written objections to the settlement and appear (or have your own attorney appear at your 
expense) at the court hearing.  If the settlement is approved and you do not exclude yourself, you 
give up the right to sue for the claims the settlement resolves, and you will be bound by the terms 
of the settlement.  To learn more about or exercise any of your rights, please read below and visit 
www.hoteltaxandfeesettlement.com. 

In the suit, Plaintiff alleges that Hotwire did not 
properly disclose the nature and amounts of taxes 
and/or fees charged to customers who made hotel 
reservations at the Hotwire Website.  Hotwire has 
denied and continues to deny each and all of 
PlaintiffÕs claims.  The Court has not made a decision 
on the merits. Without admitting wrongdoing or 
liability, the Parties have decided to settle the case. 

You are a member of the settlement class if, between 
January 10, 2001 and May 2, 2005, you (a) were a 
resident of the United States, and (b) contacted 
Hotwire through its website (www.hotwire.com) in 
order to reserve hotel accommodations, and (c) 
received a price quote for such accommodations from 
Hotwire that specified a price for the 
accommodations plus an additional charge for Òtaxes 
and feesÓ or Òtaxes/fees,Ó and (d) paid Hotwire for 
the accommodations plus the Òtaxes and feesÓ or 
Òtaxes/fees.Ó The hotel accommodations that you 
purchased must not have been part of a Òpackage 
arrangement,Ó meaning that it must not have included 
any other element of travel (such as airline tickets or 
a rental car), unless the price for the hotel 
accommodations was separately stated.  You are not 
a member of the class, even if you meet all of these 
criteria, if you are an employee or agent of Hotwire, 
Inc.; are the Honorable Richard A. Kramer or a 
member of his family; or are a governmental entity. 

If you are a class member and submit a valid claim 
under penalty of perjury, you will receive, for all 
non-package hotel reservations you made and paid 
for on the Hotwire Website between January 10, 
2001 and May 2, 2005 (ÒReservationsÓ), your choice 
of a cash refund or credit of HotDollars for use on 
Hotwire.  The cash refund amount will equal 25% of 
the Service Fees you paid to Hotwire for your 

Reservations.  The credit amount will equal 65% of 
the Service Fees you paid to Hotwire for each of your 
Reservations. HotDollars expire one year after the 
date of issuance.   ÒService FeesÓ means, for any 
Qualifying Reservation, the total amount displayed in 
a line item on the website as Òtaxes and feesÓ or 
Òtaxes/feesÓ and charged to the customer, less the 
amount that Hotwire estimated, at the time the 
Qualifying Reservation was made, that Hotwire 
would pay to the hotel supplier for payment to 
governmental authorities. 

To receive a cash or HotDollar payment you must 
submit a claim at www.hoteltaxandfeesettlement.com 
by the later of November 23, 2009, or 30 days after 
final approval of the settlement by the Court.  
 
Hotwire has agreed to pay $5,490,000 (ÒSettlement 
AmountÓ) to cover all claims, notice and 
administrative expenses related to the settlement 
(ÒexpensesÓ), incentive award to the named Plaintiff 
(ÒincentiveÓ), and attorneysÕ fees and expenses for 
PlaintiffÕs counsel (Òcounsel feesÓ).  The total 
expenses, incentives, and counsel fees shall not 
exceed $2,095,000.  If, after payment of expenses, 
incentives and counsel fees, the total value of the 
valid claims exceeds the balance of the Settlement 
Amount, then payment of each valid claim will be 
reduced pro rata.  Any balance of the Settlement 
Amount after payment of all expenses, incentives, 
counsel fees and claims shall revert to Hotwire.   
 
Hotwire also will make certain revisions to its Terms 
of Use Agreement that is available on the Hotwire 
Website. 
 
All claims of settlement class members, which were 
or could have been asserted in the litigation, based 
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upon the facts alleged in the litigation, will be 
released.  This means that if you do not exclude 
yourself from the settlement class, you will give up 
the right to sue for the claims that the settlement 
resolves, and you will be bound by the terms of the 
settlement.  If you wish to exclude yourself from the 
settlement class visit 
www.hoteltaxandfeesettlement.com.  If you exclude 
yourself, you will not receive the benefits of the 
settlement, and you cannot object to the settlement. 
All requests for exclusion must be completed online 
by September 25, 2009.   
 
If you wish to object to the settlement or appear (or 
have your own attorney appear) at the hearing, you 
must file your objection with the Court and serve it 
on the partiesÕ counsel, as follows:  Seth A. Safier, 
Esq., Gutride Safier LLP, P.O. Box 460026, San 
Francisco, CA  94146 (counsel for Plaintiff); and 
James P. Karen, Esq., Jones Day, 2727 N. Harwood 
Street, Dallas, TX 75201 (counsel for Hotwire, Inc.). 
All objections or requests for any other appropriate 
relief must be received (not just postmarked) by 
September 25, 2009 and must comply with the 
instructions in the Long Form Notice at 
www.hoteltaxandfeesettlement.com. If you make a 
timely objection to the settlement, and your objection 
is overruled, you may opt out of the settlement within 
seven days thereafter. 
 
DO NOT CONTACT THE COURT OR HOTWIRE 
CONCERNING THIS NOTICE OR THIS 
LAWSUIT.   If you would like more information 
about this notice or this case, including the value of 
this settlement and PlaintiffÕs probability of success 
in this litigation, please visit 
www.hoteltaxandfeesettlement.com.  If you do not 
have internet access, you may write by mail to 
counsel for Plaintiff, at the address set forth above. 

 
 
 



 

EXHIBIT B2 

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
EXHIBIT B2 Ð LONG FORM NOTICE 

 
 
 
 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN FRANCISCO 

BRUCE DEATON, et al., on Behalf of 
Themselves and All Others Similarly Situated, 
 
     Plaintiffs, 

 
v. 

 
HOTWIRE, INC., and DOES 1 through 100, 
  

Defendants. 

 Case No.: CGC-05-437631 
 
UNLIMITED CIVI L CASE 
 
NOTICE OF PENDENCY OF CLASS 
ACTION AND PROPOSED 
SETTLEMENT  
 
Judge: Hon. Richard A. Kramer 
Dept.: 304 
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NOTICE TO PERSONS WHO PURCHASED A HOTEL RESERVATION ON 

WWW.HOTWIRE.COM FROM JANUARY 10, 2001 TO MAY 2, 2005 

 

THIS NOTICE MAY AFFECT YOUR RIGHTS.  PLEASE READ IT CAREFULLY. 

 You are a member of a court-certified class if, between January 10, 2001 and May 2, 2005, 

you (a) were a resident of the United States, and (b) contacted Hotwire through its website 

(www.hotwire.com) in order to reserve hotel accommodations that were not part of a package 

arrangement as defined below, and (c) received a price quote for such accommodations from 

Hotwire that specified a price for the accommodations plus an additional charge for Òtaxes and 

feesÓ or Òtaxes/fees,Ó and (d) paid Hotwire for the accommodations plus the Òtaxes and feesÓ or 

Òtaxes/fees.Ó  A Òpackage arrangementÓ is a reservation that includes hotel accommodations plus 

any other element of travel (such as airline tickets or a rental car) when the price for the hotel 

accommodations is not separately stated.  You are not a member of the class, even if you meet all of 

these criteria, if you are an employee or agent of Hotwire, Inc.; are the Honorable Richard A. 

Kramer or a member of his family; or are a governmental entity. 

A proposed settlement has been reached in a lawsuit in which Plaintiff alleges that Hotwire 

did not properly disclose the nature and amounts of taxes and/or fees charged to customers who 

made hotel reservations at the Hotwire Website.  Hotwire has denied and continues to deny each 

and all of PlaintiffÕs claims.  The Court has not made a decision on the merits. 

The purpose of this notice is to inform you of the proposed settlement, and of a hearing to 

consider the settlement to be held on October 23, 2009, at 10:30 a.m., before the Honorable Richard 

A. Kramer, Department 304, San Francisco Superior Court.  This notice will inform you how to 

participate in the settlement; how to object to it if you wish; and how to get more information.  

(Capitalized terms not defined in this notice have the meanings assigned to them in the Settlement 

Agreement, available at www.hoteltaxandfeesettlement.com) 

A. Description of the Lawsuit 

From January 10, through February 17, 2005, Bruce Deaton, Jana Sneddon and Ashley 

Salisbury filed complaints against Hotwire in the Superior Court of California, City and County of 

San Francisco, Case Nos. CGC-05-437631, CGC-05-437701, and CGC-05- 438781.  The 
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complaints generally alleged claims for, inter alia, unfair business practices under California 

Business and Professions Code sections 17200, et seq.; conversion; and imposition of a constructive 

trust. 

On March 7, 2005, Hotwire removed the actions to the United States District Court for the 

Northern District of California.  On July 1, 2005, the actions were remanded to the Superior Court 

of California, City and County of San Francisco.  On August 8, 2005, the Court ordered that the 

actions be consolidated and that the consolidated case be titled ÒDeaton, et al. v. Hotwire, Inc.Ó 

On February 17, 2006, Plaintiff filed a first amended complaint further alleging a breach of 

contract and a violation of the California Consumers Legal Remedies Act, California Civil Code, 

section 1770, et seq.  In her first amended complaint, Plaintiff allege that Hotwire did not properly 

disclose on its website the nature and amounts of taxes and/or fees charged to customers who made 

hotel reservations through the Hotwire Website.  Plaintiff further alleges that Hotwire added 

charges to each purchase for Òtaxes and feesÓ or Òtaxes/feesÓ that were neither taxes (paid to the 

government) nor fees (for HotwireÕs services rendered), but rather variable amounts designed to 

disguise the true cost of the room paid by Hotwire.  Plaintiff also alleges that, despite HotwireÕs 

promise in the ÒPaymentsÓ section of its Terms of Use Agreement that all taxes and fees would be 

ÒpostedÓ on HotwireÕs website, some of the ÒfeesÓ it charged were not included in the ÒTaxes and 

FeesÓ line item displayed to customers, but instead were hidden in the ÒRate per nightÓ line.   

Bruce Deaton dismissed his complaint without prejudice on February 23, 2007.  This 

dismissal did not impair or affect the continuation of this Litigation. 

On March 15, 2007, the Court granted PlaintiffÕs motion for class certification, appointing 

Plaintiff Ashley Salisbury (ÒSalisburyÓ) to represent the class.   

Jana Sneddon, who was not appointed class representative, reached a separate individual 

settlement of her complaint with Hotwire.  No compensation is being paid to PlaintiffÕs attorneys in 

connection with that settlement. 

Hotwire has denied and continues to deny the allegations made in PlaintiffÕs complaints and 

denies any and all liability with respect to the facts alleged therein, and denies that anyone has 

suffered damage or is entitled to any relief whatsoever.  The Court has not decided whether Plaintiff 
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or Hotwire is correct.  

B. The Class Members 

The Court has certified a class (the ÒCertified ClassÓ) consisting of all persons who between 

January 10, 2001 and May 2, 2005 (i) were residents of the United States, and (ii) contacted 

Hotwire, Inc. through its website at www.hotwire.com in order to reserve hotel accommodations 

that were not part of a package arrangement as defined below, and (iii) received a price quote for 

such accommodations from Hotwire, Inc. that specified a price for the accommodations plus an 

additional charge for Òtaxes and feesÓ or Òtaxes/feesÓ and (iv) paid Hotwire, Inc. for the 

accommodations plus the Òtaxes and feesÓ or Òtaxes/fees.Ó  For the purpose of the Certified Class, a 

Òpackage arrangementÓ is a reservation that includes hotel accommodations plus any other element 

of travel (such as airline tickets or a rental car), where the price for the hotel accommodations is not 

separately stated.  ÒPersonsÓ are natural persons, partnerships and corporations.  Excluded from the 

Certified Class are Hotwire, Inc. and its employees and agents, the Honorable Richard A. Kramer 

and his family, all governmental entities, and all persons who timely request exclusion from the 

Certified Class.   

If you fit within this definition, you will be considered a member of the class (ÒClass 

MemberÓ), unless you request to be excluded. 

C. Description of Settlement 

1. Changed Practices 

For two years following the Effective Date, Hotwire shall, by virtue of this Agreement, 

undertake as follows: 

(a) Certain sections of the Hotwire Terms of Use, following certain revisions 

negotiated as part of this settlement, shall state as follows: 

 
Payment 

All prices and amounts shown on this Site are in U.S. Dollars (USD), unless 
otherwise noted.  If a User submits a Hotwire Request for airline tickets, 
hotel rooms or other services, the User agrees that the total cost shown to the 
customer will automatically be charged to the credit card submitted by the 
User.  The total cost shown will include all taxes, charges, surcharges, 
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shipping/handling and Hotwire Request resubmission or other fees.  Such 
amounts will be posted on this Site but will not be separately itemized.  
Rather, all tax recovery charges, fees, charges, surcharges, shipping/handling 
and Hotwire Request resubmission or other fees will be presented together as 
ÒTax Recovery Charges and Fees.Ó 

You agree that your credit card will be charged for the full cost of your 
reservation upon submitting your booking request.  The cost of your airline 
ticket booking is the total of:  the indicated price per ticket which includes a 
tax recovery charge plus an additional amount for our service fees, including 
a booking fee.  The cost of your hotel booking is the total of:  the indicated 
nightly room rate multiplied by the number of days in your reservation, plus 
an additional amount for the tax recovery charges and our service fees.  The 
cost of your rental car booking is the total of:  the indicated rental rate 
multiplied by the number of days in your reservation, plus an additional 
amount for the tax recovery charges and our service fees.  The cost of your 
package booking is the total of:  the indicated price per person multiplied by 
the number of travelers, plus an additional amount for the tax recovery 
charges and our service fees.  The tax recovery charge is assessed to recover 
the amount we pay to the vendor in connection with your reservation, 
including sales and use, occupancy, room tax, excise tax, value added and 
other similar taxes etc., and the balance of the additional amount is a fee we 
charge in connection with the handling of your reservation.  Our service fee 
varies based on the amount and location of your reservation and can include 
variable fees and may be rounded up to the nearest dollar.  Additionally, the 
tax recovery charge is assessed on the nightly room rate that we pay to the 
vendor for the hotel room reservation, which may be less than the nightly 
room rate charged to the User. 

We are not the vendor collecting and remitting said tax to the applicable tax 
authorities.  The vendors bill all applicable taxes to us and we remit such tax 
directly to the vendor.  We are not a co-vendor associated with the vendor 
with whom we book or reserve our customerÕs travel arrangements.  
Taxability and the appropriate tax rate vary greatly by location.  Our actual 
tax cost paid to the vendor may vary from the tax recovery charge, depending 
upon the rates, taxability, etc. in effect at the time of the actual use of the 
airline ticket, hotel, rental car, etc. customer. 

(b) Certain of HotwireÕs frequently asked questions on the Hotwire Website, 

following certain revisions negotiated as part of this settlement, shall state as follows: 

 
Are there any hidden charges, like taxes and fees, in your rates? 

With hotel reservations, the search results will show the base price (i.e., the 
nightly room rate before taxes and booking fees).  On the next page -- before 
you make any commitment to book -- you will see the total price including 
all taxes and booking fees. 
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Please note that the nightly room rate charged to you may be higher than the 
amount Hotwire pays to the vendor.  Tax recovery charges are assessed only 
on the portion of the nightly room rate that Hotwire pays to the vendor for 
the hotel room reservation.   

In addition, please note that each hotel may also have its own charges - for 
example, parking, resort fees, convention fees, and energy charges.  You will 
be required to pay any such fees directly to the hotel (usually at check-out 
time).  Once you book a hotel reservation, we recommend that you contact 
your hotel directly to inquire about any additional charges. 

 

Does Hotwire guarantee the lowest hotel rate? 

Yes.  WeÕve negotiated such incredible hotel Hotwire Hot Rates that we have 
a Low-Price Guarantee.  Within 48 hours of booking, if you find a lower 
price for your entire stay for an equivalent room type in the same hotel on the 
same dates, weÕll give you double the difference.  The Low Price Guarantee 
only pertains to the room rate exclusive of tax recovery charges and fees. 

The lower rate must be available for booking; some sites display rates that 
are not actually available when you try to book.  We do not guarantee that 
the total amount you pay Hotwire will be lower than the total amount you 
might pay elsewhere, factoring in tax recovery charges and fees.  Only one 
refund under the Low-Price Guarantee will be granted per household per six-
week period. View the Low-Price Guarantee Terms and Conditions for more 
information. 

 

What is the Low-Price Guarantee? 

We work with our US and international hotel partners to get the best hotel 
rates.  And weÕre sure theyÕre the lowest prices youÕll find. 

Within 48 hours of booking, if you find a lower average nightly rate for the 
same: 

Hotel 

Travel dates 

Room type 

weÕll pay you double the difference between the rates. 

Things to know: 
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The Low-Price Guarantee applies only to hotels booked on 
Hotwire.com. 

The lower rate you find must be available.  Some sites display rates 
that are not actually available when you try to book. 

Only one refund under the Low-Price Guarantee terms will be 
granted per household per six-week period. 

This Low Price Guarantee only pertains to the nightly room rate 
exclusive of tax recovery charges and fees.  We do not guarantee that 
the total amount you pay Hotwire will be lower than the total amount 
you might pay elsewhere, factoring in tax recovery charges and fees. 

 

Low-Price Guarantee:  How it works 

Getting your refund is quick and hassle-free.  To submit a Low-Price 
Guarantee refund request: 

Visit the My Account section on Hotwire. 

After youÕve logged into your account, find the hotel booking eligible 
for a refund.  On the booking detail page, click the link in the Low-
Price Guarantee box near the top of the page. 

Complete the request form, and submit the form. 

Once we receive your request, we will confirm the availability of the lower 
rate you found.  After verifying the lower rate, we will issue a refund in an 
amount equal to double the difference between your Hotwire average nightly 
rate and the lower average nightly rate.  Expect your credit within 10 
business days.  The credit will be issued to the card you used for your 
Hotwire booking. 

Rates that are not available to the general public (including but not limited to 
AARP, AAA, group rates, corporate rates, convention rates) are not eligible 
for the Guarantee.  For further details, please see the Low-Price Guarantee 
Terms and Conditions. 

 

Low-Price Guarantee:  Terms and Conditions 

The Hotwire Low-Price Guarantee is available to anyone who books one or 
more room nights from Hotwire.  We will give you double the price 
difference if you find a lower total nightly rate for the same hotel and the 
same dates (based upon average cost for entire timeframe of hotel stay, 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  
EXHIBIT B2 – LONG FORM NOTICE 

8 

excluding taxes, tax recovery charges and fees) from another source within 
48 hours of your Hotwire booking. 

To submit a Low-Price Guarantee refund request, go to the “My Account” 
section.  After you’ve logged into your account, find the hotel booking 
eligible for the refund.  On the booking detail page, click on the link in the 
Low-Price Guarantee box near the top of the page. 

After you submit your request, you will know the outcome within three 
business days.  If Hotwire can confirm the availability of the lower rate, your 
request will be approved, and Hotwire will issue you a refund in an amount 
equal to two times the difference between your stay’s total Hotwire rate and 
the other lower rate.  If Hotwire cannot validate the lower rate, your request 
will be denied.  If a refund is issued, your original reservation will not be 
cancelled.  All refunds will be made within ten business days after Hotwire 
confirms the availability of the lower rate.  A credit will be issued to the card 
used for the Hotwire hotel booking. 

Only one refund under the Low-Price Guarantee will be granted per 
household per six-week period. 

In order to verify the other rate’s availability, Hotwire may request additional 
information from you including, without limitation, the URL address 
reflecting the lower price or the name of the hotel representative that quoted 
the lower rate, and/or your address or contact information in order to confirm 
the availability of a refund during a given six-week period. 

The Low-Price Guarantee applies only to non-qualified rates available to the 
general public in the same hotel, on the same dates and for equivalent room 
types as the booking you made on Hotwire.  The Low-Price Guarantee does 
not apply to membership or corporate rates or special discounted rates 
including AAA, AARP, employee, military, government or convention rates.  
The Low-Price Guarantee also does not apply to rates made available on 
Hotwire after your booking.  Employees (including their families and persons 
residing in the same household) of Hotwire hotel partners are not eligible. 

Hotwire reserves the right to modify the Terms and Conditions applicable to 
the Low-Price Guarantee on a prospective basis at any time and without 
notice. 

Hotwire shall make the final determination regarding your refund eligibility 
and the availability of a lower rate. 

In no event shall you receive refunds under the Low-Price Guarantee in 
excess of $1,000 per calendar year. 

Hotwire shall not be liable for the payment of any refunds under the Low-
Price Guarantee with respect to rates loaded in error by Hotwire or the hotel 
or any printing, typographical, administrative or technological errors in any 
materials relating to the Low-Price Guarantee. 
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In the event of any dispute regarding the Low-Price Guarantee, the decisions 
of Hotwire shall be final and binding on all parties. 

Void where prohibited by law. 

(c) Hotwire may, at its discretion and in good faith, modify the text set forth in 

the two previous subsections to make it consistent with any changes to its business practices, to 

increase its clarity, or to comply with a legal obligation or court order. 

2. Class Benefit 

Every Class Member shall have the right to submit a claim for additional settlement 

benefits.  To make a claim, a Class Member shall, on the Settlement website, provide confirmation 

under penalty of perjury, that between January 10, 2001 and May 2, 2005, while residing in the 

United States, he, she, or it is a Class Member and made and paid for a non-Package hotel 

reservation on the Hotwire Website.  The Class Member shall also provide his, her or its name, 

current mailing address, and current email address, and any other email address(es) and names used 

by the Class Member to make such transactions on the Hotwire Website. 

Class Members who submit claims will be entitled to receive, for each Qualifying Hotel 

Reservation, either (a) a refund, in cash, of 25% of the total amount of Service Fees paid or (b) a 

credit, in HotDollar Credits, equal to 65% of the amount of Service Fees paid for each Qualifying 

Reservation.  Class Members may make one claim for each Qualifying Reservation.  A ÒQualifying 

ReservationÓ is any reservation for one or more hotel stays, other than a Package Reservation, as to 

which a Class Member contacted Hotwire through the Hotwire Website and received a price quote 

for such accommodations from Hotwire that specified a price for the accommodations plus an 

additional charge for Òtaxes and feesÓ or Òtaxes/feesÓ and as to which the Class Member paid 

Hotwire for the accommodations plus the Òtaxes and feesÓ or Òtaxes/feesÓ during the Class Period.  

ÒService FeesÓ means, for any Qualifying Reservation, the total amount displayed in a line item on 

the website as Òtaxes and feesÓ or Òtaxes/feesÓ and charged to the customer, less the amount that 

Hotwire estimated, at the time the Qualifying Reservation was made, that Hotwire would pay to the 

hotel supplier for payment to governmental authorities. 
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All HotDollar Credits paid as part of the Settlement shall be usable for a period of one year 

from the date of their delivery.  

Hotwire has agreed to pay $5,490,000 (ÒSettlement AmountÓ) to cover all claims, notice 

and administrative expenses related to the settlement (ÒAdministrative ExpensesÓ), an incentive 

award to the named Plaintiff (ÒIncentive AwardÓ), and attorneysÕ fees and expenses for PlaintiffÕs 

Counsel (ÒAttorneysÕ Fees and ExpensesÓ).  If, after payment of Administrative Expenses, 

Incentive Awards, and AttorneysÕ Fees and Expenses, the total value of the valid claims exceeds the 

balance of the Settlement Amount, then payment of each valid claim will be reduced pro rata.  Any 

balance of the Settlement Amount after payment of all expenses, incentives, counsel fees and 

claims shall revert to Hotwire.   

3. Award to PlaintiffÕs Counsel and Incentive Awards 

Under the terms of the settlement, PlaintiffÕs Counsel will apply to the Court for an award 

from the Settlement Amount of AttorneysÕ Fees and Expenses and the Incentive Award to the 

Plaintiff.  The Incentive Award, for the time and effort undertaken in and risks of pursuing this 

Litigation, will not exceed $5,000.  The total paid from the Settlement Fund for AttorneysÕ Fees and 

Expenses, Incentive Awards, and Administrative Expenses shall not exceed $2,095,000. 

4. Releases 

Under the terms of the settlement, Plaintiff has agreed to dismiss the Litigation in its 

entirety, including the claims of the Class Members, with prejudice, which dismissal will be 

incorporated into a final judgment approving the settlement.  All Class Members who have not 

excluded themselves will be bound by the final judgment entered by the Court.  All claims of Class 

Members, which were or could have been asserted in the Litigation, based upon the facts alleged in 

the Litigation, will be released as provided in the Settlement Agreement, and Class Members will 

be forever barred from seeking other or further relief on such claims. 

D. Reasons For Settlement and Expected Recovery 

After reviewing the evidence produced in discovery and considering the risks of further 

litigation, Plaintiff and her counsel have concluded that it is in the best interests of the Class to enter 

into this settlement.  Plaintiff believes that, in the best case scenario, the average recovery per 
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Qualifying Reservation would be approximately $34.00.  Plaintiff acknowledges, however, that the 

amount recovered per Qualifying Reservation could be only, on average, approximately $5.00.  

Defendant contends that even if Plaintiff succeeds on all claims, the average recovery per 

Qualifying Reservation would be far lower than $34.00, and that Plaintiff is not likely to recover 

anything.   

Plaintiff and her counsel have also concluded that there is a possibility that, in the absence 

of settlement, Class Members will recover nothing.  There are, for example, questions whether 

Plaintiff or any class members lost money or property and suffered injury-in-fact as a result of the 

alleged wrongdoing.  Hotwire asserts that the total amounts it collected from Class Members, 

including all room rates, taxes and fees, were less than Class Members would have paid had they 

made the reservations elsewhere, and that such fees were collected for services rendered.  

Furthermore, there are questions about whether reasonable persons were likely to be deceived into 

thinking, as Plaintiff alleges, that the ÒTaxes and FeesÓ line included only fixed amounts for 

governmental charges and HotwireÕs services, rather than additional variable amounts for HotwireÕs 

profits, or that the ÒRate per nightÓ was the amount actually remitted to the hotels, rather than a 

combination of the amount remitted to the hotels and HotwireÕs mark-up.  There also are questions 

as to whether Plaintiff can prove, as she alleges, that Hotwire breached its promise to ÒpostÓ all fees 

to its website by including those fees within the rate per night rather than itemizing them separately 

or including them in the ÒTaxes and FeesÓ line.  Even if liability could be proven on any of these 

theories, there are additional questions as to the amounts of restitution or damages, if any, to which 

the Class as a whole or any Class Member would be entitled. 

In light of the risks of continued litigation, Plaintiff and her counsel believe that the 

recovery obtained in this Settlement adequately compensates Class Members for the harm they 

allegedly suffered.  Class Members will be entitled to recover, for each Qualifying Reservation, a 

Cash Refund equal to 25% of the Service Fees paid, or a HotDollar Credit equal to 65% of the 

Service Fees Paid.  This means that a Class Member who makes a claim can recover, on average, 

approximately $2.75 in cash or $7.15 HotDollar Credits for each Qualifying Reservation.  The 

amount recovered by each Class Member will be lower if the value of all claims is larger than the 
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agreed-upon amounts that can be paid in the settlement after payment of Administrative Costs, 

Attorneys’ Fees and Expenses, and the Incentive Award.  In that case, each Cash Refund and 

HotDollar Credit will be reduced pro rata.
1
   

In addition, the Class Members receive intangible benefits of the agreement that Hotwire 

will make changes to its Hotwire Terms of Use agreement and frequently asked questions regarding 

the manner in which it disclose its practices. 

E. Right to Object  

Any Class Members who object to the settlement and who have not excluded themselves 

from the settlement may file written objections with the Court.  You may file these objections on 

your own or do so through counsel retained at your own expense.  Any such objections or 

requests for any other relief must be filed with the clerk of the Court and served on one of 

PlaintiffÕs Counsel and Hotwire, at the addresses set out below, on or before September 18, 

                                            
1
 In the event of a pro rata reduction, the minimum amount that would be paid to each Class 

Member cannot be determined until it is known how many claims are made and the ratio of those 

who choose the Cash Refund to those who choose the HotDollar Credit.  The following example 

demonstrates how the pro rata reduction is designed to work.  Assuming that each person who made 

a non-Package hotel reservation during the Class Period certifies membership in the Class and files 

a Valid Claim for all email addresses used at the Hotwire website, and further assuming that all 

such persons request a Cash Refund, then Plaintiff and Plaintiff’s Counsel estimate that each Class 

Member will receive cash equal to approximately 11.5% of the Service Fees he or she paid.  

Similarly, if the same people make claims and each of them chooses the HotDollar Credit, then 

each Class Member will receive HotDollar Credits equal to approximately 11.5% of the Service 

Fees he or she paid.  But if the same people make claims and some choose the Cash Refund while 

others choose the HotDollar Credit, the amount paid to each Class Member will vary depending on 

the total amount of  Service Fees that were paid by those who chose the Cash Refund and the total 

amount of Service Fees that were paid by those who chose the HotDollar Credit.  For example, if 

Class Members who had paid half of all the Service Fees chose HotDollar Credits, and the other 

Class Members chose Cash Refunds, then the Class Members who chose HotDollar Credits would 

receive HotDollar Credits equal to approximately 16.25% of the Service Fees they paid, and those 

who chose Cash Refunds would receive cash equal to approximately 6.25% of the Service Fees 

they paid.   As the value of claims for HotDollar Credits increases in proportion to the value of 

claims for Cash Refunds (because more people make such claims or the persons who make such 

claims incurred a greater percentage of the Service Fees), the recovery by each Class Member 

decreases.  Similarly, as the value of claims for Cash Refunds increases in proportion to the value 

of claims for HotDollar Credits (because more people make such claims or the persons who make 

such claims incurred a greater percentage of the Service Fees), the recovery by each Class Member 

increases. 
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2009.   

All objections or requests for any other relief must state the objectorÕs name, address and 

telephone number, shall provide documentation or statements under penalty of perjury sufficient to 

establish membership in the Class, and shall provide a detailed written statement of each objection 

asserted, including all grounds for the objection and any request to appear and be heard at the final 

approval hearing.  Objections must be filed with the Clerk of the Court, San Francisco Superior 

Court, 400 McAllister Street, San Francisco, CA 94102, with copies sent to Seth A. Safier, Esq., 

Gutride Safier LLP, P.O. Box 460026, San Francisco, CA 94146 (counsel for Plaintiff); and James 

P. Karen, Esq., Jones Day, 2727 N. Harwood Street, Dallas, TX 75201 (counsel for Hotwire, Inc.). 

F. Right to Exclude Yourself From (ÒOpt OutÓ Of) The Settlement  

If you do not wish to be a member of the Class, you must exclude yourself online by 

completing the form at www.hoteltaxandfeesettlement.com on or before September 18, 2009.  If 

you choose to exclude yourself from the class, you will not be affected by the Litigation, and you 

will not be able to object, seek other relief or participate in the settlement.  However, if you make a 

timely objection to the settlement, and your objection is overruled, you may opt-out of the 

settlement within seven days thereafter.   

Any Class Member who fails to properly or timely file or serve any of the requested 

information and/or documents required to object to the settlement, request other relief or be 

excluded, will be forever precluded from doing so. 

G. Court Hearing and Final Approval  

The proposed Settlement Agreement is subject to Court approval.  On October 23, 2009, at 

10:30 a.m., in Department 304, San Francisco Superior Court, 400 McAllister Street, San 

Francisco, CA 94102, a hearing will be held on whether the proposed settlement should be 

approved as fair, reasonable and adequate. 

If you file a proper, timely written objection and have not requested exclusion, you may 

appear at the hearing in person or through an attorney retained at your own expense.  If you wish to 

appear at the hearing to object to the settlement or to seek other relief, you must notify the 

Court and counsel for Plaintiff and counsel for Hotwire of your intention to do so, in your 
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written objection or other appropriate motion.  You may not appear at the hearing to object 

or to request additional relief unless you have filed a written objection or other appropriate 

motion by the deadline. 

H. Examination of Papers 

You may inspect many of the documents connected with this case on this Settlement 

Website.  Other papers filed in this lawsuit, to the extent they are publicly available and not filed or 

lodged under seal, are available at the office of the Clerk of the Superior Court, 400 McAllister 

Street, San Francisco, CA 94102, during its regular business hours.   

I. Additional Information  

Do not call or contact the Court or Hotwire, Inc. concerning this notice, the settlement, 

or the lawsuit.  If you have questions contact your own attorney, or, if you would like more 

information about this notice or the case, you may contact: 

The Claims Administrator: 

 
Rust Consulting, Inc. 
PO Box 2213 
Faribault, MN  55021-1713 

or  
 
Plaintiff’s Counsel: 
 
Seth Safier, Esq. 
Gutride Safier LLP 
P.O. Box 460026 
San Francisco, CA  94146  
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EXHIBIT B3 Ð SUMMARY EMAIL NOTICE  

To:  [Customer email address] 

From:  Administrator for Hotwire Taxes & Fees Class Action Settlement  

Subject: Notice of Class Action and Proposed Settlement 

________________________________________________________ 

You are receiving this court-approved notice because you made and paid for a hotel 
reservation on www.hotwire.com (ÒHotwire WebsiteÓ) between January 10, 2001 and May 2, 
2005.  A proposed class action settlement may affect you.  A hearing has been scheduled in San 
Francisco Superior Court, in Deaton, et al. v. Hotwire, Inc., Case No., CGC-05- 437631, to 
approve the settlement.   

 
If you are a member of the class, you have the right to make a claim for a cash refund, or 

for a credit towards any future flight, car rental, hotel reservation or travel package on the 
Hotwire Website.  Based on the records we have received from Hotwire, for all reservations you 
made using the email address <email address>, you would be entitled to receive up to 
$<CashRefund> in cash, or a credit of <HDCredit> HotDollars.  If you used other email 
addresses to make qualifying reservations, these amounts could increase.  However, the total 
amount to be paid will be determined only after all claims are received; please visit <link> for 
additional information.  To make a claim, visit 
<link>www.hoteltaxandfeesettlement.com</link>. 
 

You also may choose to exclude yourself from the settlement.  If the settlement is 
approved and you do not exclude yourself, you give up the right to bring a separate lawsuit for 
the claims resolved by the settlement, you will be bound by the terms of the settlement, and your 
remedies will be limited to the settlement.  To exclude yourself, visit <link> 
www.hoteltaxandfeesettlement.com</link>. 

You also have the right to file written objections to the settlement and appear, or have 
your own attorney appear, at the court hearing.  To learn more about or exercise any of your 
rights, please read below and visit <link> www.hoteltaxandfeesettlement.com</link> 

 In the suit, Plaintiff alleges that Hotwire did not properly disclose the nature and amounts 
of taxes and fees charged to customers who made hotel reservations at the Hotwire Website.  
Hotwire has denied and continues to deny each and all of PlaintiffÕs claims.  The Court has not 
made a decision on the merits. Without admitting wrongdoing or liability, the parties have 
decided to settle the case. 

 



 

EXHIBIT B3 Ð SUMMARY EMAIL NOTICE Ð Page 2  

You are a member of the class if, between January 10, 2001 and May 2, 2005, you (a) 
were a resident of the United States, and (b) contacted Hotwire through its website 
(www.hotwire.com) in order to reserve hotel accommodations, and (c) received a price quote for 
such accommodations from Hotwire that specified a price for the accommodations plus an 
additional charge for Òtaxes and feesÓ or Òtaxes/fees,Ó and (d) paid Hotwire for the 
accommodations plus the Òtaxes and feesÓ or Òtaxes/fees.Ó  The hotel accommodations that you 
purchased must not have been part of a Òpackage arrangement,Ó meaning that it must not have 
included any other element of travel (such as airline tickets or a rental car), unless the price for 
the hotel accommodations was separately stated.  You are not a member of the class, even if you 
meet all of these criteria, if you are an employee or agent of Hotwire, Inc.; are the Honorable 
Richard A. Kramer or a member of his family; or are a governmental entity. 
 

If you submit a valid claim under penalty of perjury, you will receive, for all non-package 
hotel reservations you made and paid for on the Hotwire Website between January 10, 2001 and 
May 2, 2005 (ÒReservationsÓ), your choice of a cash refund or HotDollar credit for use on 
Hotwire.  The cash refund amount will equal 25% of the Service Fees you paid to Hotwire for 
your Reservations.  The HotDollar amount will equal 65% of the Service Fees you paid to 
Hotwire for each of your Reservations.  HotDollars expire one year after the date of issuance.    
ÒService FeesÓ means, for any Qualifying Reservation, the total amount displayed in a 
line item on the website as Òtaxes and feesÓ or Òtaxes/feesÓ and charged to the customer, 
less the amount that Hotwire estimated, at the time the Qualifying Reservation was made, 
that Hotwire would pay to the hotel supplier for payment to governmental authorities. 

 
To receive your cash refund or HotDollar credit, you must submit a claim at <link> 

www.hoteltaxandfeesettlement.com</link> by the later of November 23, 2009, or 30 days after 
final approval of the settlement by the Court. 

  
Hotwire has agreed to pay $5,490,000 (ÒSettlement AmountÓ) to cover all claims, notice 

and administrative expenses related to the settlement (ÒexpensesÓ), incentive award to the named 
Plaintiff (ÒincentiveÓ), and attorneysÕ fees and expenses for PlaintiffÕs counsel (Òcounsel feesÓ).  
The total expenses, incentives, and counsel fees shall not exceed $2,095,000.  If, after payment 
of expenses, incentives and counsel fees, the total value of the valid claims exceeds the balance 
of the Settlement Amount, then payment of each valid claim will be reduced pro rata.  Any 
balance of the Settlement Amount after payment of all expenses, incentives, counsel fees and 
claims shall revert to Hotwire.   

Hotwire also will make certain revisions to its Terms of Use Agreement that is available 
on the Hotwire Website. 

All claims of settlement class members, which were or could have been asserted in the 
litigation, based upon the facts alleged in the litigation, will be released.  This means that if you 
do not exclude yourself from the settlement class, you will give up the right to sue for the claims 
that the settlement resolves, and you will be bound by the terms of the settlement.  If you wish to 
exclude yourself from the settlement class, click <here>.  If you exclude yourself, you will not 
receive the benefits of the settlement, and you cannot object to the settlement.  All requests for 
exclusion must be completed online by September 25, 2009. 
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If you wish to object to the settlement or appear or have your own attorney appear at the 
hearing, which will be held on October 23, 2009 at 10:30 am, you must file your objection or 
request for other relief with the Court and serve it on the partiesÕ counsel, as follows:  Seth A. 
Safier, Esq., Gutride Safier LLP, P.O. Box 460026, San Francisco, CA  94146 (counsel for 
Plaintiff); and James P. Karen, Esq., Jones Day, 2727 N. Harwood Street, Dallas, TX 75201 
(counsel for Hotwire, Inc.). All  objections or requests for other relief must be received (not just 
postmarked) by September 25, 2009 and must comply with the instructions in the Long Form 
Notice at <link> www.hoteltaxandfeesettlement.com</link>.  If you make a timely objection to 
the settlement, and your objection is overruled, you may opt out of the settlement with seven 
days thereafter. 

DO NOT CONTACT THE COURT OR HOTWIRE CONCERNING THIS NOTICE OR 
THIS LAWSUIT.   If you would like more information about this notice or this case, including 
PlaintiffÕs likelihood of success in this litigation, please visit <link> 
www.hoteltaxandfeesettlement.com</link>.  If you do not have Internet access, you may write 
by mail to counsel for Plaintiff, at the addresses set forth above. 
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EXHIBIT C Ð ORDER GRANTING PRELIMINARY APPROVAL 
OF CLASS ACTION SETTLEMENT:  NO. CGC-05-437631 

 
 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN FRANCISCO 

BRUCE DEATON, et al., on Behalf of 
Themselves and All Others Similarly Situated, 
 
    Plaintiffs, 

 
v. 

 
HOTWIRE, INC., and DOES 1 through 100, 
  
    Defendants. 

 Case No.: CGC-05- 437631 
 
UNLIMITED CIVIL CASE 
 
[PROPOSED] ORDER GRANTING 
PRELIMINARY APPROVAL OF 
CLASS ACTION SETTLEMENT  
 
Date: June 12, 2009 
Time: 10:30 a.m. 
Judge: Hon. Richard A. Kramer 
Dept.: 304 
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Plaintiff Ashley Salisbury having filed a motion, with Hotwire’s support, for an order 

preliminarily approving the Settlement Agreement (“Agreement”) entered into between Plaintiff 

and defendant Hotwire, Inc. (“Hotwire”); the said motion having come on for hearing before the 

above-entitled Court; the Court having reviewed and considered all documents, evidence and 

arguments of counsel presented in support of said motion; the Court being fully advised of the 

premises and good cause appearing therefor, the Court enters its order and, subject to final 

determination by the Court as to the fairness, reasonableness and adequacy of the settlement, finds 

and orders as follows: 

1. The Agreement and the settlement set forth therein are preliminarily approved 

because the parties’ settlement appears to this Court to fall within the range of possible final 

approval.  Each of the capitalized terms used in this order shall have the meaning stated in the 

Agreement. 

2. The Court finds that the manner and content of the notice specified in the Agreement 

and the Summary Published Notice, Long Form Notice and Summary Email Notice (Exhibits B1, 

B2 and B3 thereto) (together, the “Class Notice”) will reasonably and fairly provide notice to 

members of the Class.  (The Summary Published Notice, Long Form Notice and Summary Email 

Notice are attached hereto as Exhibits 1, 2 and 3, respectively.)   No later than 45 days after the date 

of this Order, the Claims Administrator shall do the following:  

a. establish the Settlement Website, which shall contain Exhibits 1, 2 (included 

in HTML format with a clickable table of contents) and 3 hereto; a Contact Information page that 

includes address and telephone numbers for the Claims Administrator and the Parties; the 

Agreement; the motion for Preliminary Approval; this Order; and an electronic version of the Claim 

Form.  

b. send the Summary Email Notice, in the form attached hereto as Exhibit 3, via 

electronic mail to each email address connected with a Qualifying Reservation in the Hotwire 

database.  

c. arrange for one-time publication in USA Today of notice that substantially 
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resembles the Summary Published Notice attached hereto as Exhibit 1. 

No later than October 22, 2009, the Claims Administrator shall certify to the Court that it has 

complied with these notice requirements.  The Court authorizes the parties to make non-substantive 

revisions to the Class Notice(s) as they may jointly deem necessary or appropriate, without the 

necessity of further Court action or approval. 

3. A final approval hearing shall be held by this Court on October 23, 2009, at 10:30 

a.m., to consider and finally determine: 

 a. Whether the Agreement should be finally approved as fair, reasonable, and 

adequate; 

 b. Whether attorneysÕ fees, costs and expenses should be awarded to PlaintiffÕs 

Counsel, and incentive awards made as provided in part VI of the Agreement; and 

 c. The merits of any objections to the Agreement and the settlement set forth 

therein, or any of its terms. 

The final approval hearing described in this paragraph may be postponed, adjourned, or 

continued by order of the Court without further notice to the Class. 

4. Any member of the Class who does not request exclusion, and who objects to 

approval of the proposed settlement in compliance with the requirements of the Agreement, may 

appear at the final approval hearing in person or through counsel to show cause why the proposed 

settlement should not be approved as fair, reasonable, and adequate, or to seek any other legally 

appropriate relief. 

5. However, no person (other than representatives of the named parties) may be heard 

at the final approval hearing, or file papers or briefs, unless on or before September 25, 2009, such 

person files with the Clerk of the Court and serves on one of PlaintiffÕs Counsel and HotwireÕs 

Counsel, consistent with section 7.3 of the Agreement, a timely written objection or request for 

other relief, and notice of intent to appear, in accordance with the procedures specified in the Class 

Notice.  Any member of the Class who does not make his, her or its objection to the settlement or 

request for additional relief in the manner provided herein and in the Agreement and in compliance 
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with applicable law, shall be deemed to have waived such objection or right to seek additional relief 

for purposes of appeal, collateral attack or otherwise.  

6. The publication and dissemination of the Class Notice, as directed by this Order, are 

reasonably calculated, under the circumstances, to apprise all members of the Class of the pendency 

of the Litigation.  The contents of the Class Notice and the manner of its dissemination satisfy the 

requirements of California Rule of Court 3.769, other California law, and state and federal due 

process. 

7. Any members of the Class who desire to be excluded from the Class must, by the 

September 25, 2009, exclude themselves online at the Settlement Website.  All persons who 

properly submit requests for exclusion shall not be members of the Class and shall have no rights 

with respect to the settlement. 

8. If the Agreement is finally approved, the Court shall enter a Final Approval Order 

and Judgment approving the Agreement, within the meaning of and for purposes of sections 2.13 

and 7.2 of the Agreement.  Said Final Approval Order and Judgment shall be fully binding with 

respect to all members of the Class who did not request exclusion by the date set forth in the Class 

Notice, in accordance with the terms of the Class Notice and the Agreement. 

9. All discovery and other pretrial proceedings in this Action are stayed and suspended 

until further order of this Court, except as otherwise agreed to by the parties or as may be necessary 

to implement the Agreement or this Order. 

10. In the event that the proposed settlement as provided in the Agreement is not 

approved by the Court, or entry of a Final Approval Order and Judgment as provided in the 

Agreement does not occur for any reason, then the Agreement shall no longer be effective.  In such 

event, the rights of the parties shall be restored to their respective positions as of the date of the 

execution of the Agreement. 

11. The Claim Administrator shall prepare a list of class members who have filed timely 

requests for exclusion and provide that list simultaneously to Hotwire’s Counsel and Plaintiff’s 

Counsel, and Plaintiff’s Counsel shall file that list with the Court (and simultaneously serve on 
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HotwireÕs Counsel a copy of the list as filed) by October 16, 2009. 

12. PlaintiffÕs Counsel shall file, serve and post to the Settlement Website papers 

requesting attorneysÕ fees, costs and expenses, and an incentive award to the Plaintiff by 

September 11, 2009. 

13. The Parties shall file papers, if any, in support of final approval of the settlement and 

responding to any objections or motions to intervene by October 9, 2009. 

IT IS SO ORDERED. 

DATED: ________, 2009 
 

 
 
_______________________________________ 
Richard A. Kramer 
Judge of the Superior Court 
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SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN FRANCISCO 

BRUCE DEATON, et al., on Behalf of 
Themselves and All Others Similarly Situated, 
 
    Plaintiffs, 

 
v. 

 
HOTWIRE, INC., and DOES 1 through 100, 
 
  Defendants. 

 Case No.: CGC-05- 437631 
 
UNLIMITED CIVI L CASE 
 
[PROPOSED] FINAL APPROVAL 

ORDER AND JUDGMENT 

 
Date: October 23, 2009 
Time: 10:30 am 
Judge:  Hon. Richard A. Kramer 
Dept.: 304 
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Plaintiff, on behalf of herself and the Class, having filed a motion (ÒMotionÓ), with 

defendant Hotwire, Inc.Õs (ÒHotwireÓ) support, for an order preliminarily approving the Settlement 

Agreement (ÒAgreementÓ) entered into by the parties to this Litigation; the said Motion having 

come on regularly for hearing before the above-entitled Court; the Court having entered its Order 

Granting Preliminary Approval of Class Action Settlement on _____________, 2009; the Court 

having conducted a hearing regarding final approval of the settlement on ____________, 2009 at 

______, at which it considered any objections filed with or presented to the Court and the partiesÕ 

responses thereto; the Court being fully advised in the premises and good cause appearing therefor, 

the Court enters its order granting final approval of the settlement, and finds and orders as follows: 

1. The Court has jurisdiction over the subject matter of this Litigation and all parties to 

this Litigation, including all members of the Class. 

2. The Agreement and the settlement set forth therein are found and determined to be 

fair, reasonable and adequate, and are hereby approved and ordered performed by all parties to the 

Agreement.  The Court overrules any and all objections to the final approval of the Agreement for 

the reasons stated on the record at the hearing on final approval and for the following additional 

reasons: 

3. The Court has determined that the notice given to the Class fully and accurately 

informed the Class of all material elements of the proposed settlement and constituted reasonable 

notice to all members of the Class and fully meets the requirements of due process. 

4. The Parties and the Claims Administrator shall perform the actions required by the 

Agreement, including without limitation payment of the Class Benefits as specified in paragraphs 

4.3, 4.8(b) and 4.9 of the Agreement and the payment of Administrative Expenses. 

5. This Final Approval Order and Judgment applies to all claims or causes of action 

settled under the terms of the Agreement, and shall be fully binding with respect to all members of 

the Class who did not properly request exclusion.  The persons who filed timely and valid requests 

for exclusion from the Class and who therefore are not bound by this Final Approval Order and 

Judgment are set forth in Exhibit 1 attached hereto.   The following persons who filed timely 
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objections to the settlement and whose objections were overruled as reflected in this Order shall 

have seven days from the date of this Order to submit their request to the Claims Administrator to 

opt-out of the settlement: _____________________________________________.  If such requests 

for exclusion are received, the Parties shall file a supplemental statement of such persons, which 

will be deemed to be part of Exhibit 1 hereto. 

6. This Final Approval Order and Judgment is a final judgment within the meaning and 

for purposes of California Code of Civil Procedure sections 577, 581(d), 904.1(a), and Rule 8.104 

of the California Rules of Court, and is the Order provided for in sections 2.13 and 7.2 of the 

Agreement. 

7. The Court adjudges that all Members of the Class who did not properly request 

exclusion are barred from asserting, instituting, or prosecuting, either directly or indirectly, any and 

all claims, liens, demands, actions, causes of action, obligations, damages or liabilities of any nature 

whatsoever, whether legal or equitable or otherwise, that actually were, or could have been, 

asserted in the Litigation on behalf of Class Members, related in any manner to the alleged conduct 

of Hotwire that gave rise to or is the subject of the Litigation.  This paragraph shall be binding upon 

the Class Members and any of their successors and personal representatives, and inure to the benefit 

of the Released Parties, and any of their successors and personal representatives. 

8. The Court adjudges that as between Plaintiff and the Released Parties, the following 

are released and discharged, and the Plaintiff and the Released Parties are barred from instituting, 

maintaining or prosecuting: 

a.  Any and all claims, liens, demands, actions, causes of action, obligations, 

damages or liabilities of any nature whatsoever, whether legal or equitable or otherwise, that 

actually were, or could have been, asserted in the Litigation, based upon any violation of any state 

or federal statutory or common law or regulation, and any claim arising directly or indirectly out of, 

or in any way relating to, the claims that actually were, or could have been, asserted in the 

Litigation, that Plaintiff on the one hand, and the Released Parties on the other hand, have had in 

the past, or now have, related in any manner to HotwireÕs products, services or business affairs or 
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the prosecution of this lawsuit by any named plaintiff or PlaintiffÕs Counsel 

b. Any and all other claims, liens, demands, actions, causes of action, 

obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or 

otherwise, that Plaintiff on the one hand, and Released Parties on the other hand, have had in the 

past or now have, related in any manner to HotwireÕs products, services or business affairs, or the 

prosecution of this lawsuit by any named plaintiff or PlaintiffÕs Counsel, or otherwise. 

9. Without affecting the finality of this Final Approval Order and Judgment in any 

way, the Court retains jurisdiction over:  (1) the implementation and enforcement of the Agreement 

until each and every act agreed to be performed by the parties to the Agreement shall have been 

performed; (2) any other action necessary to conclude this settlement and to implement the 

Agreement; and (3) the enforcement, construction and interpretation of the Agreement. 

10. This Final Approval Order and Judgment does not constitute an expression by the 

Court of any opinion, position or determination as to the merit or lack of merit of any of the claims 

and/or defenses of the Plaintiff, the Class, or Hotwire.  Neither this Final Approval Order and 

Judgment, nor the Agreement, nor the fact of settlement, nor the settlement proceedings, nor 

settlement negotiations, nor any related document, shall be used as an admission of any fault or 

omission by Hotwire or be offered or received in evidence as an admission, concession, 

presumption, or inference against Hotwire for any purpose whatsoever other than in such 

proceedings as may be necessary to consummate or enforce the Agreement. 

11. Having given Final Approval to the Settlement, the Court turns to the matter of 

attorneysÕ fees, costs, and incentive awards requested by Plaintiff.  For the reasons provided in the 

separate Order Awarding AttorneysÕ Fees, Costs and Incentive Awards (ÒFee OrderÓ), and 

according to the terms of that Order, PlaintiffÕs Counsel shall be paid $_______________ from the 

Settlement Amount for attorneysÕ fees and expenses incurred in connection with the Litigation.  In 

addition, Plaintiff Ashley Salisbury shall be paid $_____ from the Settlement Amount as 

reimbursement for acting as a class representative in the matter.   All such amounts, plus accrued 

Interest as specified in the Agreement, shall be paid as set forth in the Agreement.  
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12. The Litigation and the Released Claims are hereby deemed fully and finally 

compromised, settled and released on the terms and conditions set forth in the Agreement.  Other 

than as set forth in this Order and the Agreement, Plaintiff and the Members of the Class who did 

not properly request exclusion shall take nothing by the Complaint. 

13. The Court finds that no just reason exists for delay in entering this Final Approval 

Order and Judgment.  Accordingly, the Clerk is hereby directed forthwith to enter this Final 

Approval Order and Judgment pursuant to California Code of Civil Procedure section 664.6. 

 SO ORDERED. 

DATED:  ______________, 2009 
 

 
 
_______________________________________ 
Richard A. Kramer 
Judge of the Superior Court 
 
 

   
 


